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S. 1157, THE DAIRY CONSUMERS AND
PRODUCERS PROTECTION ACT OF 2001

WEDNESDAY, JULY 25, 2001

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The Committee met, pursuant to notice, at 10:03 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Patrick J. Leahy,
Chairman of the Committee, presiding.

Present: Senators Leahy, Kohl, Feingold, Schumer, Edwards,
Hatch, Grassley, and Specter.

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S.
SENATOR FROM THE STATE OF VERMONT

Chairman LEAHY. Good morning. This hearing is an opportunity
for both sides of the debate on interstate dairy compacts to fully
present their cases. This is one of those issues where every member
of this committee can agree on the goal, but apparently not how
we might get there.

We all want to support our dairy farmers and we all believe that
this hard-working segment of our society should be able to earn a
decent living. We all want ample supplies of fresh milk at reason-
able prices for our States’ consumers.

Unlike agricultural commodities like wheat, corn and soybeans,
milk is highly perishable. When a dairy farmer brings the milk to
market, that milk has to be sold right away or it quickly loses its
value. You can’t set it aside for the winter in a silo.

For big processors, that is just fine. They can buy milk at dis-
tressed prices and store it away to make cheese or powdered milk
or ice cream. But that setup hurts farmers, who work incredibly
hard just to make a living. It also hurts consumers, who want
farmers around to supply fresh milk for the store shelves.

As a Nation, we have tried several remedies to cut through this
knot, and the record is proving that regional compacts are the most
sensible and workable answer yet. And unlike other legislative
remedies that come with price tags, and often hefty ones, compacts
cost Federal taxpayers nothing.

We will be talking throughout the summer and into the fall
about numerous farm support programs, all of which will cost in
the aggregate billions of dollars of taxpayers’ money. We will give
our speeches on fiscal restraint and balancing the budget and all
the rest as we will vote for these multi-billion-dollar farm pro-
grams. If we really believe in fiscal restraint, if we really believe
in saving the taxpayers’ money, if we really believe in helping the
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consumer, and if we really believe in helping farmers, here is an
easy program. It helps farmers, it helps consumers, and costs the
taxpayers nothing.

Milk is one of those unusual foods where the spread between
what farmers get paid for their labor and what consumers pay for
the product is huge and increasing throughout the Nation. In New
England, what farmers get paid has been fairly stable since the
Dairy Compact began working in 1997, and that is one of its great
successes.

But what processors and stores charge for milk has greatly in-
creased since 1997, not just in New England but in the rest of the
Nation. In other words, while farmers are getting about the same
price, the processors and the stores are making a lot more.

This will show you the difference, and you will see the farm price
and that has stayed pretty stable. But look at the retail price on
the top, how that has shot up. We will show that consumer prices
are lower in New England than in much of the rest of the country,
and that the $10,000 to $20,000 in added annual income has
helped keep New England farmers in business, farmers who other-
wise would have had to leave farming.

I will demonstrate that the hidden risk right now to consumers
and farmers in New England and the rest of the Nation is the
growing concentration of power of processors in the milk industry.

In New England, Suiza Foods is rapidly trying to cinch a stran-
glehold on milk supplies. In some parts of New England, they al-
ready control 70 to 80 percent of the fluid milk supply. They have
swept in, they have bought processing plants in New England, and
of course they then closed them, an easy way to get rid of any com-
petition. In fact, the ascent of Suiza is nothing less than stunning.
In a few short years, Suiza has gained its dominant position in the
milk processing business.

Now, here are the early 1990’s. Suiza started in Puerto Rico with
three plants, but now look at what it has done just a decade later;
look where they cover in the year 2000. The third chart shows the
areas where Suiza and Dean Foods exert their massive influence—
pretty rapid, but it also explains why a lot of the lobbyists who are
sitting here, and you are always welcome, of course, are going to
be getting large paychecks from Suiza, directly or indirectly, to
block this because they are far more interested, obviously, in how
?uch money they make than how much money farmers may take

ome.

If its purchase of Dean Foods is approved, a strong case can be
made that Suiza is on the verge of becoming a monopoly in the
milk processing business. I have asked the Department of Justice
and its Antitrust Division to closely monitor Suiza’s market domi-
nance, and I again call their attention to the urgency of doing this.

But equally remarkable is the fact that Suiza is also now in the
process of consolidating a dominant position as the chief purchaser
of milk from farmers. What is happening is Suiza is now domi-
nating both the purchase and the sale of fluid milk. They are be-
coming all at once both a monopolist and a monopsonist in the fluid
dairy marketplace.

Now, you don’t often see such a monopsonist in any area, espe-
cially in food, in this country. They are a new type of market force.
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I have searched our antitrust case law for a name for this type of
combined market power. You go through all the antitrust diction-
aries and everything else and it is hard to find anything that even
amounts to this it is so pervasive. So I think I will call these rare
market entities “Suizopolies,” because that is what they are.

How can suppliers and consumers defend themselves from a
giant firm, this “Suizopoly,” that controls both the purchase of a
product from thousands of suppliers who have virtually no bar-
gaining power and its sale to millions of consumers? Of course, the
best way is the Dairy Compact. It gives the public some control
over access to milk, it assures fresh local supplies of milk, and it
gives farmers some ability to earn a living income.

Let me respond to the seven myths about the Compact that the
big processors who have spent millions of dollars to promote
through years of lobbying and advertising, and even campaign con-
tributions. They were trumpeting many of these myths before the
Compact was enacted. They have not changed their song sheets,
even though the Compact has done just what it was supposed to
do, proving their arguments dead wrong.

The first myth is that dairy compacts are milk taxes that hurt
consumers. Well, as you have just heard, concentration is the major
cause of consumer price increases. A recent study funded by USDA
determined that industry profit-taking, including profit-taking by
Suiza, and cost increases not related to the Compact are respon-
sible for more than 90 percent of the increases in retail prices in
New England.

A recent GAO report requested by Senator Feingold and myself
says it all. It compares the prices of a gallon of 2-percent milk in
Boston and Milwaukee for last year, and you will see that the
wholesale price of milk in Boston, which has the Compact, was
$2.03. In Milwaukee, which doesn’t have the Compact, it was
$2.08, 5 cents more. The Compact certainly isn’t causing the dif-
ference.

But Suiza controls around 70 percent of the milk supply in Mas-
sachusetts and a greater amount in Boston. The average retail

rice listed by GAO is $2.74 in Boston for a gallon of milk, but only
§2.26 in Milwaukee. So the Compact doesn’t cause the difference.
The wholesale prices in Boston are lower than they are in Mil-
waukee.

Another myth is that the Dairy Compact has harmed nutritional
programs, such as WIC, school lunch and school breakfast, and
food stamps. Having helped write many of those programs, I would
not want to see that. We find that myth is wrong. In fact, if any-
thing, it has over-compensated the WIC program, as OMB has
shown.

A letter from the Massachusetts WIC director says this: “The
commission has taken strong steps to protect the WIC Program
and the School Lunch program from any impacts due to the com-
pact...Because of this, our WIC Program was able to serve approxi-
mately 5,875 more participants with fresh wholesome milk without
added costs...” The New England Compact Commission has ex-
empted school breakfast and lunch programs from any pricing im-
pacts.



4

Commissioner Kassler in Massachusetts tells me in writing that
“without the Compact, this [regional New England] milk shed will
dwindle and milk would be brought in from greater distances and
at greater costs,” ranging from 20 to 67 cents per gallon. So the
Compact has helped our WIC programs and our school lunch pro-
grams and those feeding programs.

Then there is the myth that dairy compacts are unconstitutional
price-fixing cartels. Now, this is my favorite example of the twisted
logic that those who oppose it use. I think their argument goes
something like this: interstate compacts would be unconstitutional
if the Constitution didn’t explicitly contain a clause allowing the
creation of interstate compacts with the consent of Congress.

What they are complaining about is that we have done it con-
stitutionally, and because they can’t answer that fact, they call it
unconstitutional. There is the Constitution [referring to a graphic],
and it makes it very clear that we can do this.

Then there is the myth that dairy compacts are barriers to inter-
state trade. The fact is, of course, that dairy compacts encourage
greater competition in the marketplace by preserving more family
farms and increasing trade. The OMB concluded that trade into the
Compact region actually increased after implementation. I would
also point out that farmers in non-Compact States like New York
or even Wisconsin are perfectly free to sell their milk in the Com-
pact region at Compact rates. In fact, New York, as I understand
it, is doing just that.

Then there is the myth that dairy compacts encourage farmers
to over-produce milk and will lead to a flood of milk in the market.
The fact is just the opposite. The Dairy Compact regulatory process
includes a supply management program that helps to prevent over-
production. In 2000, the Northeast Dairy Compact States produced
4.7 billion pounds of milk, actually a decline from 1999.

You can see that in the nearly 4 years the Compact has been in
place that Compact region production has risen by just 2.2 percent.
Compare that to other States: Wisconsin, 4 percent; U.S. overall,
7.4 percent; California, almost 17 percent.

Then there is the myth that dairy compacts only help bigger
farms at the expense of smaller ones—an easy myth to knock
down. Like most commodity programs, the Compact benefits all
participants. In fact, 75 percent of the farms in New England have
fewer than 100 cows.

Then there is the seventh myth, the one that really gets me, that
the Dairy Compact has not been successful. We hear this from the
large processors. With all the money they spend, they are just con-
cerned about these small farmers throughout New England and I
know they lie awake at night just worrying about them and that
it might not be successful. Well, the fact is it has been successful.
Thanks to the Northeast Compact, farmers receive higher incomes
that help them stay in business.

If one is a proponents of States’ rights, then the Compact is for
you. The States initiated it, they ratified it, and they supported it.
I will enter into the record a letter that is being delivered today
to all Members of Congress from 22 Governors who are endorsing
the Dairy Compact bill because it would ratify they compacts their
States have negotiated among themselves.
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If you support interstate trade, regional compacts are the an-
swer. If you support a balanced budget, then regional compacts are
the answer. The Northeast Compact has not cost taxpayers a single
cent, unlike most of the other farm programs we vote on.

If you support farmland protection programs, then regional com-
pacts are the answer. Major environmental groups have endorsed
it because the know it is going to prevent urban sprawl and pre-
serve open land.

If you are concerned about prices to consumers, then regional
compacts are the answer because retail milk prices within the
Compact region are lower, on average, than the rest of the Nation.

So the Compact has done exactly what it was established to do.
It has stabilized wildly fluctuating dairy prices, it has ensured a
fair price for dairy farmers, it has made it possible for farm fami-
lies to stay in business, and it has protected consumer supplies of
fresh milk.

So what we have here is a classic case of David against Goliath.
David is the small family farmers. Goliath is mega-corporations
like Suiza Foods and others. They are willing to spend millions
upon millions of dollars to defeat this. The small dairy farmers are
willing to spend their sweat and their toil to keep their family in
business and to supply consumers with fresh milk, and incidentally
do it at no cost to the taxpayers and a lower cost to the consumers.
That is why the Dairy Compact is so important.

[The prepared statement of Senator Leahy follows:]

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR FROM THE STATE
OF VERMONT

This hearing is an opportunity for both sides of the debate on interstate dairy
compacts to fully present their cases.

This is one of those issues where every member of this committee can agree on
the goal, but not on how to get there. We all want to support our dairy farmers and
we all believe that they should be able to earn a decent living for their families.
We all want ample supplies of fresh milk, at reasonable prices, for our states’ con-
sumers.

Unlike agricultural commodities like wheat, corn and soybeans, milk is highly
perishable. When a dairy farmer brings the milk to market, that milk has to be sold
right away, or it quickly loses its value. It can’t be set aside in a silo. For big proc-
essors, that’s just fine. They can buy milk at distress prices and store it away to
make cheese or powdered milk or ice cream. But that setup hurts farmers, who
work incredibly hard just to make a living, and consumers, who want farmers
around to supply fresh milk for the store shelves. As a nation we have tried several
remedies to cut through this knot, and the record is proving that regional compacts
are the most sensible and workable answer yet. And unlike other legislative rem-
edies that come with price tags, and often hefty ones, compacts cost federal tax-
payers nothing.

Milk is one of those unusual foods where the spread between what farmers get
paid for their labor, and what consumers pay for the product, is huge and increasing
throughout the nation. In New England, what farmers get paid has been fairly sta-
ble since the Dairy Compact began working in 1997, and that is one of its great
successes. But what processors and stores charge for milk has greatly increased
since 1997—not just in New England, but in the rest of the nation.

We will show that consumer prices are lower in New England than in much of
the rest of the country and that the $10,000 to $20,000 in added annual income has
helped keep New England farmers in business who otherwise would have had to
leave farming.

I will demonstrate that the hidden risk right now to consumers and farmers in
New England—and the rest of the nation—is the growing concentration of proc-
essors in the milk industry.

In New England, Suiza Foods is rapidly trying to cinch a stranglehold on milk
supplies. In some parts of New England they already control 70 to 80 percent of
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the fluid milk supply. They have swept in, bought processing plants in New Eng-
land, and then closed them—eliminating competition.

The ascent of Suiza is nothing less than stunning. In a few short years, Suiza has
gained its dominant position in the milk processing business. If its purchase of Dean
Foods is approved, a strong case can be made that Suiza is on the verge of becoming
a monopoly in the milk processing business. I have asked the Department of Justice
and its Antitrust Division to closely monitor Suiza’s surging market dominance, and
I again call to their attention the urgency of doing that.

But equally remarkable is the fact that Suiza is also now in the process of consoli-
dating a dominant position as the chief purchaser of milk from farmers. Simply put,
in many parts of the country, Suiza Foods is the dominant customer—if it is not
the only customer—for farmers’ raw milk to be used for fluid processing. Suiza
Foods is now dominating both the purchase and the sale of fluid milk in this coun-
try. Suiza is becoming—all at once—both a monopolist and a monopsonist in the
fluid dairy marketplace.

Suiza Foods is a new type of market force. I have searched our antitrust case law
for a name for this type of combined market power. There is no adequate name on
the books for what Suiza has become, so let’s call these rare market entities
“Suizopolies.”

How can suppliers and consumers defend themselves from a giant firm that con-
trols both the purchase of a product—from thousands of suppliers with little bar-
gaining power—and its sale to millions of consumers?

The best way is the Dairy Compact—it gives the public some control over access
to milk, it assures fresh, local supplies of milk, and it gives farmers some ability
to earn a living income.

I want to respond to seven myths about the Compact that the big processors have
spent millions of dollars to promote, through years of lobbying and advertising and
campaign contributions. They were trumpeting many of these myths before the
Compact was enacted, and they have not changed their songsheets, even though the
Compact has done just what it was supposed to do, proving their arguments dead
wrong.

1. Myth—Dairy compacts are milk taxes that hurt consumers.

Fact: As you have just heard, concentration is the major cause of consumer price
increases in the milk sector.

And, a recent independent study funded by USDA determined that industry profit
taking—including profit taking by Suiza—and cost increases not related to the Com-
pact are responsible for more than 90 percent of the increase in retail prices in New
England since the Compact was implemented. This leaves less than three cents of
a gallon of milk attributable to the Compact.!

A recent GAO report requested by Senator Feingold and myself says it all: It com-
pares the prices of a gallon of 2 percent milk in Boston and Milwaukee for last year.

The wholesale price of milk in Boston was $2.03. The wholesale price in Mil-
waukee was $2.08—five cents MORE than in Boston.

So you would expect retail prices to be about the same for Boston, or slightly less,
than for Milwaukee.

However, Suiza controls around 70 percent of the milk supply in Massachusetts,
and a greater amount in Boston. The average retail price listed by GAO is $2.74
in Boston for a gallon of milk, but only $2.26 in Milwaukee.

Obviously, the Compact does not cause the difference—the wholesale prices for
Boston are lower than in Milwaukee, as the GAO makes clear.

The GAO report also shows that for most of the cites they examined, the con-
sumer prices in the compact region were lower.

2. Myth—The Dairy Compact has harmed nutritional programs such as WIC,
school lunch, school breakfast and food stamps.

Wrong again. The fact is that the Compact Commission requires compensation to
state WIC and school lunch programs for any potential impacts. In fact, if anything
it has over-compensated the WIC program, as noted in the 1998 OMB study. A let-
ter from the Massachusetts WIC Director says this:

The commission has taken strong steps to protect the WIC Program and the
School Lunch program from any impacts due to the compact. . . . Because of this,
our WIC Program was able to serve approximately 5,875 more participants with
fresh wholesome milk without added costs .

The New England Compact Commission has exempted school breakfast and lunch
programs from any pricing impacts due to milk price regulation.

1The Public Interest and Public Conomic Power: A Case Study of the Northeast Dairy Com-
pact: Cotterill and Franklin, Food Marketing Policy Center, Dept. of Agriculture and Resource
Economics, University of Connectlcut May 2, 2001.
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Commissioner Kassler of Massachusetts tells me in writing that “without the
Compact, this [regional New England] milk shed will dwindle and milk would be
brought in from greater distances and at greater costs.” Those greater costs have
been estimated in the range of from 20 to 67 cents per gallon.

3. Myth—Dairy compacts are unconstitutional price-fixing cartels.

Fact: This is my favorite example of twisted logic. I believe my opponents’ argu-
ment goes something like this: “Interstate compacts would be unconstitutional if the
Constitution didn’t explicitly contain a clause allowing the creation of interstate
compacts with the consent of Congress.”

By operation of the Compact Clause, states explicitly have the opportunity to
solve regional problems in this constitutionally permitted way. United States federal
courts have continuously recognized the Northeast Dairy Compact as a constitu-
tionally exercise of Congressional authority under the Commerce and Compact
clauses of the U.S. Constitution (See: Art. 1, §10).

4. Myth—Dairy compacts are barriers to interstate trade.

Fact: Dairy compacts encourage greater competition in the marketplace by pre-
serving more family farms and increasing trade. An OMB study concluded that
trade into the compact region actually increased after implementation. And I would
also point out that farmers in non-Compact states, like New York, or even Wis-
consin, are perfectly free to sell their milk in the Compact region at Compact rates.
New York dairy producers are benefitting today by doing just that.

5. Myth: Dairy compacts encourage farmers to over-produce milk and will lead to
a flood of milk in the market.

Fact: The Dairy Compact regulatory process includes a supply management pro-
gram that helps to prevent over-production. In 2000, the Northeast Dairy Compact
states produced 4.7 billion pounds of milk, a 0.6 percent decline from 1999.

In the nearly four years that the Compact has been in effect, milk production in
the Compact region has risen by just 2.2 percent. Nationally during this same pe-
riod, milk production rose 7.4 percent.

6. Myth: Dairy compacts only help bigger farms at the expense of smaller ones.

Fact: Just like most commodity programs, the Compact benefits all participants.
Also, 75 percent of the farms in New England have fewer than 100 cows.

And the seventh myth: The dairy compact has not been successful.

Fact: The success of the Northeast Dairy Compact is undeniable.

Thanks to the Northeast Compact, farmers receive higher income which helps
then stay in business.

If you are a proponent of states’ rights, regional compacts are the answer. Com-
pacts are state-initiated, state-ratified and state-supported programs that assure a
safe supply of milk for consumers. I will enter into the record a letter, that is being
delivered today to all members of Congress, from 22 governors who are endorsing
the dairy compact bill because it would ratify the compacts that their states have
negotiated among themselves.

If you support interstate trade, regional compacts are the answer. The Northeast
Dairy Compact has prompted an increase in sales of milk into the Compact region
from neighboring states.

If you support a balanced budget, regional compacts are the answer. The North-
east Compact does not cost taxpayers a single cent. This is different from the costli-
ness of many farm programs.

If you support farmland protection programs, regional compacts are the answer.
Major environmental groups have endorsed the Northeast Dairy Compact because
they know it helps preserve farmland and prevent urban sprawl. I will enter into
the record a list of 33 environmental, conservation and public interest membership
organizations that as a group today are announcing their support of the dairy com-
pact bill.

And if you are concerned about the impact of prices on consumers, regional com-
pacts are the answer. Retail milk prices within the compact region are lower on av-
erage than in the rest of the nation.

The Dairy Compact has done exactly what it was established to do: It has sta-
bilized wildly fluctuating dairy prices, it has ensured a fair price for dairy farmers,
it has made it possible for farm families to stay in business, and it has protected
consumers’ supplies of fresh milk.

This is a policy debate that pits some of the nation’s most powerful corporations
against the interests of farmers, of consumers and of communities that treasure the
open space and quality of life that local dairy farming offers.

Congress should not stand in the way of these state initiatives that protect farm-
ers and consumers without costing taxpayers a penny.

Chairman LEAHY. I yield to the Senator from Utah.
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Senator HATCH. Mr. Chairman, I think that Senator Specter

Chairman LEAHY. Senator Specter was here right at the begin-
ning.

Senator HATCH. He needs to leave, so I will defer to him and
then maybe you can come back to me.

Chairman LEAHY. He was the first one in the room, so he should
get a chance.

Senator HATCH. Maybe you can come back to me after Senator
Specter.

Chairman LEAHY. I will do whatever you want.

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM
THE STATE OF PENNSYLVANIA

Senator SPECTER. Well, thank you very much, Mr. Chairman,
and thank you, Senator Hatch, for yielding. I commend you, Sen-
ator Leahy, for convening this very important hearing.

After you have explored the seven myths about dairy compacts,
there isn’t really much more to say, but that seldom stops a Sen-
ator from saying substantially more in any event and I do have a
few things to add.

Earlier this year, I introduced the Dairy Consumers and Pro-
ducers Protection Act of 2001 because the Dairy Compact is about
to expire in the northeastern part of the United States. The legisla-
tion which I have introduced, which now has 39 cosponsors, would
reauthorize the Northeast Dairy Compact, to include Pennsylvania,
New York, Ohio, Maryland, Delaware, and New Jersey, and au-
thorize a Southern Dairy Compact and a Pacific Northwest Dairy
Compact within 3 years, and an Inter-Mountain Compact within 3
years.

Some 25 States have enacted legislation calling for a dairy com-
pact because of the importance to consumers as well as dairy farm-
ers. Admittedly, a Pennsylvania Senator has a very strong paro-
chial interest in this subject, since my State is the fourth largest
producer of milk in the United States.

But beyond the interests of the farmers is the interest of the con-
sumer, and that has long been recognized to require legislative ac-
tion. This goes back to the New Deal days, when minimum prices
were set for milk. Some of the earliest work I did in the practice
of law was the representation that my firm had of Sealtest Na-
tional Products and appearances before the Pennsylvania Milk
Control Commission.

Since coming to the Senate and working on the Agriculture Sub-
committee of Appropriations, as well as this committee, I have seen
the importance of governmental action in this field. The fact is that
there is such a broad fluctuation of pricing that the dairy farmer,
really the small dairy farmer, is at the mercy of irrational forces.
I think they are irrational because I have studied them extensively
and I can’t figure them out.

I recently had an in-State hearing in Pennsylvania to take a look
at why, when the prices for the farmers go from $17 per hundred-
weight to less than $10 per hundredweight, the price goes up at
the store. I know the prices are going down for the dairy farmers
because I hear a resounding sound when I travel through Penn-
sylvania’s upstate counties, and I know the prices are going up for
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consumers because I buy milk at the convenience store, and it went
up from $1.80 to $1.85 and then to $1.95 at precisely the time that
I am hearing the complaints from the farmers.

So if we are to retain the small dairy farmer—and I believe that
is indispensable to maintain a supply of milk in America, and a
safe supply of milk in America—we have to have some stability,
and that is provided by the Dairy Compact.

As Senator Leahy has pointed out, there is no cost to the Govern-
ment and there is no increase in prices to the consumers. So this
is one of the unique features where it is win-win-win, except for
one important consideration and that involves the regional dif-
ferences, and we have two very vigorous and very able Senators
from Wisconsin who will present a somewhat different perspective
on the matter. It is my expectation, beyond my hope, that we will
have this Dairy Compact on the legislation on dairies which will
be considered yet before the recess.

In conclusion, just one short story.

Before doing that, I want to recognize Mr. Arden Tewsbury, who
is here today, who is—there you are, Arden—about as strong and
tough an advocate for the dairy farmer as you can find. Usually,
when I see Arden, he is bending my ear very, very hard, and the
part about it that I admire is that he is right.

One short story. A professor of constitutional law at my law
school named Walter Hale Hamilton would go around and visit the
participants in major constitutional cases. There was a celebrated
case called Nebia v. New York, where the Supreme Court of the
United States upheld minimum pricing when a man named Leo
Nebia sold milk below the minimum price by adding a loaf of bread
without charge.

So Professor Walter Hale Hamilton found out where Leo Nebia
was long after the case was decided and walked into his store 1 day
and bought a quart of milk. He was paying for it and he said, oh,
by the way, Mr. Nebia, would you throw in a loaf of bread. And
Professor Hamilton got kicked out of the store promptly.

I reminisce about that story when I think about this issue and
the long, tortured history that milk pricing and milk control has
had. I believe it would be a benefit to the country and to the con-
sumer, as well as to the dairy farmer, if this compact legislation
was approved.

Thank you, Mr. Chairman.

Chairman LeAHY. I thank the Senator from Pennsylvania. I
know he has spent time throughout his State, one of the most sig-
nificant agricultural States in the country, on this issue.

While you have those who make sure you know about this from
your dairy farmers, I see Harold Harrigan, who is a dear friend of
mine from Franklin County, Vermont. Every time I am home, he
will make sure I hear about it. If not, his brothers will, and I ap-
preciate it because it has been very helpful.

Senator SPECTER. Mr. Chairman, may I just add that I have
other commitments, but I will be following the hearings closely and
expect to be able to return later this morning.

Chairman LEAHY. I appreciate that. The Senator from Pennsyl-
vania has spent a great deal of time in preparing for this, so I ap-
preciate that, too.
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Now, the Senator from Wisconsin, who probably will not have ex-
actly the same position that the Senator from Pennsylvania and I
have had on this.

STATEMENT OF HON. HERBERT KOHL, A U.S. SENATOR FROM
THE STATE OF WISCONSIN

Senator KOHL. Well, I thank you very much, Mr. Chairman, for
holding this hearing this morning. We also thank our witnesses for
agreeing to testify today.

No one can deny that the United States has a great 772economic
system that allows anybody with any product or service the unfet-
tered opportunity in all 50 States to market that product or service.
This is the way it has always been in our great country. The suc-
cess of the American economy depends on open markets and open
competition, and the beauty of the American economy is that it pro-
vides a bounty of business success stories, fair prices, and con-
sumer choices.

The American free market did not evolve by accident. For a brief
period following the American Revolution, our Nation operated
without a Constitution. Rather, the Articles of Confederation set up
a loose association of States, each acting in economic isolation. It
was during that brief and troubled time that we witnessed States
waging economic warfare on each other, using tariffs and other
mechanisms to favor home State products and to disfavor products
from other States.

Our Forefathers saw how our Nation could unravel under such
conditions, and James Madison, along with others, called for a Con-
stitutional Convention. A central tenet of the new Constitution that
evolved was a unified national economy, with States freely trading
with one another.

The Northeast Dairy Compact runs counter to our Forefathers’
design of a unified national economy. There is nothing American
about the dairy cartel in place in the Northeast. The Compact sets
an artificially high price for milk that is marketed in the Northeast
and it insulates that price through tariff-like mechanisms that pro-
hibit price competition.

Compact supporters like to argue that there is something unique
about milk—the fact that it is perishable—that justifies the cre-
ation of this dairy cartel. They argue they need the Compact to en-
sure that the region has access to fresh milk. Well, I can assure
you that consumers in the Southeast, a region without a compact,
have access to fresh milk everyday, as do consumers in every one
of the 44 States not in a compact region.

Here in Washington, D.C., a grocery store called Fresh Fields
sells milk that is guaranteed fresh—milk that comes from Boulder,
Colorado; Austin, Texas; and Franklin, Massachusetts. I am sure
New England consumers would get nothing less from the market.
Milk is and always will be sold fresh both intrastate and interstate.

Further, if we have a compact for dairy, then why shouldn’t we
have one for corn or any other perishable good? We all know that
locally grown fresh corn is the best. I can get in my car in Mil-
waukee and drive out to the suburb of Menomonee Falls and stop
at a roadside farmer’s market, where I can buy corn harvested that
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same day. Those farmers compete for my dollar by providing the
freshest corn.

However, there is no restriction on corn from Iowa being shipped
in to compete with the local product. Competition grants me, the
consumer, the opportunity to choose the product that best suits my
needs. That is the beauty of our economy. Consumer demand, not
government, drives the market. If consumers want locally produced
fresh milk, the market will allow for it to be there. It is when we
begin to interfere and distort market conditions that we run the
risk of harming consumers, limiting their choices, and raising their
prices. That is exactly what the Northeast Dairy Compact has done
for millions of milk drinkers in the Northeast.

Since its inception in 1997, the Northeast Compact has cost con-
sumers in that region an extra $140 million for milk. Worse yet,
if the Senate were to approve the legislation introduced by Senator
Specter which allows for compacts in 35 States, consumers in our
country would be forced to pay an estimated extra $2 billion a year
for their milk. The brunt of that price increase will fall on those
least able to bear it—low-income families and children.

And to what end have we imposed this regressive milk tax on the
consumers of the Northeast? What end do the sponsors of compact
expansion hope to achieve by expanding that tax to consumers in
35 States? They will argue it is to preserve the family dairy farm,
and that is an end I certainly do support.

But the hard evidence from the Northeast Dairy Compact shows
that it has done nothing—I emphasize nothing—to slow the loss of
dairy farms in the region. In fact, the Northeast is losing dairy
farmers at a rate faster today than they were prior to the Compact.
And if it were not for the emergency dairy payments that we
worked together on last year, I am sure even more dairy producers
would have gone out of business by now.

I have also worked over the last year with Senator Santorum, of
Pennsylvania, on the National Dairy Farmer Fairness Act. I am
confident that this safety net is a viable alternative to regional car-
tels, and I would hope we could all agree to work together on estab-
lishing a national program to help all dairy producers.

So I ask again, to what end have we violated the spirit of our
Constitution, turned our free economy on its head, and asked mil-
lions of consumers to pay more for their milk? There is no good an-
swer, and that is why when the Dairy Compact expires at the end
of September it should not be renewed.

As the chairman of the Antitrust Subcommittee, I have worked
to ensure that open and fair competition in our marketplace
thrives. Mr. Chairman, you and I have worked on issues related to
concentration and consolidation in the dairy industry throughout
our time in the Senate. I very much want to continue to investigate
the increased consolidation that is taking place in the dairy indus-
try at the processing level. But I can assure you, Mr. Chairman,
if we want to solve that problem, dairy compacts are not the an-
swer.

Finally, I would like to ask this committee to consider the dan-
gerous precedent set by this Compact. We have witnessed as a re-
sult of the creation of the existing Compact how other regions now
seek to create their own cartel. If we approve an expanded compact
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for dairy, then what is to stop us from approving price-fixing car-
tels anywhere else in our economy?

I would argue that all of us in this room understand the benefits
that result from open and free trade. If we want to continue to
enjoy the best economy in the world, then we should stop moving
down the path of price-fixing cartels. Only then can we work to-
ward a national dairy program that benefits all producers, regard-
less of location, and put to rest once and for all this very dangerous
policy that takes us back to the days of the Articles of Confed-
eration.

Thank you, Mr. Chairman.

Chairman LEAHY. Thank you.

Senator Hatch?

STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR FROM
THE STATE OF UTAH

Senator HATCH. Well, thank you, Mr. Chairman.

I want to thank the chairman for calling this hearing to discuss
the policy issues raised by S. 1157, the Dairy Consumers and Pro-
ducers Protection Act of 2001. This bill would extend the Northeast
Interstate Dairy Compact. It also would authorize three new re-
gional dairy compacts. Although I am sympathetic to some of the
arguments in favor of regional dairy compacts, I am not convinced
that such compacts are the optimal solution for consumer welfare.

Many have criticized regional dairy compacts because they harm
consumers, dairy processors, and dairy farmers located outside the
region. The facts appear to support these criticisms, but I would
like to focus my remarks today instead on a more fundamental
question: Are regional dairy compacts a form of economic protec-
tionism which is antithetical to the national common market the
Framers of the U.S. Constitution sought to create?

To answer this question, it is useful to take a step back in his-
tory. During the time that our Nation operated under the Articles
of Confederation, States often formed coalitions with the sole pur-
pose of promoting one area of the Nation at the expense of another.

One of the main reasons that the States decided to hold the Con-
stitutional Convention was to bring a halt to the “commercial war-
fare between the States.” The Framers sought “to change this state
of affairs, and to encourage a free and open economy in which
states could not halt the national flow of goods and trade through
economic barriers.”

The Framers established a national common market through the
Commerce Clause of the U.S. Constitution. In the words of the Su-
preme Court in the H.P. Hood case, the Framers envisioned that
“our system, fostered by the Commerce Clause, is that every farm-
er and every craftsman shall be encouraged to produce by the cer-
tainty that he will have free access to every market in the Na-
tion...Likewise, every consumer may look to free competition from
every producing area in the Nation to protect him from exploi-
tation.”

To make this vision a reality, the Commerce Clause, as the Court
more recently noted in the New Energy Co. case, prohibits “eco-
nomic protectionism—that is, regulatory measures designed to ben-
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efit in-state economic interests by burdening out-of-state competi-
tors.” That is in the New Energy Co. v. Limbach case, a 1988 case.

For more than two centuries, our Nation has prospered because
producers and consumers have received the benefits of the free flow
of goods and services in a national common market, with limited
market regulation and with vigorous competition. The fundamental
question is whether we should give our imprimatur under the Com-
pact Clause to regional dairy compacts and similar forms of eco-
nomic protectionism.

In my opinion, before we do that, a very high threshold must be
met in light of the effects such compacts will have on consumers.
The Framers did not intend that the Congress would use its power
under the Compact Clause to approve agreements between States
which undermine our national common market. History proves the
point. Congress has approved nearly 300 interstate compacts in the
more than two centuries since our Nation was founded. Interstate
compacts have been limited to agreements which serve to facilitate
important national interests, such as improving transportation, al-
locating water rights, establishing boundary lines, and protecting
against forest fires. Only one interstate compact, the Northeast
Interstate Dairy Compact, has involved Congress blessing an
agreement among a group of States to engage in what many be-
lieve to be economic protectionism.

We should learn from and follow the wisdom of the past. The
Compact Clause should not be used to bless agreements which un-
dermine competition in our national common market, especially
given that such agreements may be at cross-purposes with other
laws, like the antitrust laws, which are designed to promote com-
petition.

Approving the Northeast Dairy Compact has already spawned a
request that we approve at least three more regional dairy com-
pacts, with these compacts together covering about 80 percent of
American consumers. To preserve the national common market
which the Framers of the Constitution created and which has been
a source of our great prosperity, very compelling reasons would
have to be demonstrated before I would be willing to support these
compacts. But I am going to keep an open mind, pay attention to
the testimony given here today and other authorities, listen to my
colleagues, and hopefully make the right decision in the end.

Thank you, Mr. Chairman.

Chairman LEAHY. Thank you.

[The prepared statement of Senator Hatch follows:]

STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR FROM THE STATE OF UTAH

I want to thank the Chairman for calling this hearing to discuss the policy issued
raised by S. 1157, the Dairy Consumers and Producers Protection Act of 2001. The
bill would extend and expand the Northeast Interstate Dairy Compact. It also would
authorize three new regional dairy compacts. Although I am sympathetic to some
of the arguments in favor of regional dairy compacts, I am not convinced that they
are the optimal solution for consumer welfare.

Many have criticized regional dairy compacts because they harm consumers, dairy
processors, and dairy farmers located outside the region. The facts appear to support
these criticisms. But I want to focus my remarks today instead on a more funda-
mental question:
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Are regional dairy compacts a form of economic protectionism which is anti-
thetical to the national common market the Framers of the U.S. Constitu-
tion sought to create?

To answer this question, it is useful to take a step back in history. During the
time that our nation operated under the Articles of Confederation, “states often
formed coalitions, with the sole purpose of promoting one area of the Nation at the
expense of another.” [A. McLaughlin, A Constitutional History of the United States
137-47 (1936).] One of the main reasons that the States decided to hold the Con-
stitutional Convention was to bring a halt to the “commercial warfare between the
states.” [H.P. Hood v. DuMond, 336 U.S. 525, 533 (1949).] The Framers sought “to
change this state of affairs, and to encourage a free and open economy in which
states could not halt the national flows of goods and trade through economic bar-
riers.” [Federalist Paper No. 42 at 267-69 (Clinton Rossiter ed. 1961).].

The Framers established a national common market through the Commerce
Clause of the U.S. Constitution. In the words of the Supreme Court in the H.P.
Hood case, the Framers envisioned that:

our system, fostered by the Commerce Clause, is that every farmer and every
craftsman shall be encouraged to produce by the certainty that he will have free
access to every market in the Nation. . .Likewise, every consumer may look to free
competition from every producing area in the Nation to protect him from exploi-
tation.

To make this vision a reality, the Commerce Clause, as the Court more recently
noted in the New Energy Co. case, prohibits “economic protectionism—that is, regu-
latory measures designed to benefit in-state economic interests by burdening out-
of-state competitors.” [New Energy Co. v. Limbach, 486 U.S. 269, 273-74 (1988).]
For more than two centuries, our nation has prospered because producers and con-
sumers have received the benefits of the free flow of goods and services in a national
common market, with limited market regulation and vigorous competition. The fun-
damental question is whether we should give our imprimatur under the Compact
Clause to regional dairy compacts and similar forms of economic protectionism.

In my opinion, before we do that, a very high threshold must be met in light of
the effects of such compacts on consumers. The Framers did not intend that the
Congress would use its power under the Compact Clause to approve agreements be-
tween states which undermine our national common market. History proves the
point. Congress has approved nearly 300 interstate compacts in the more than two
centuries since our nation was founded. Interstate compacts have been limited to
agreements which serve to facilitate important national interests, such as improving
transportation, allocating water rights, establishing boundary lines, and protecting
against forest fires. Only one interstate compact—the Northeast Interstate Dairy
Compact—has involved Congress blessing an agreement among a group of states to
engage in economic protectionism.

We should learn from and follow the wisdom of the past—the Compact Clause
should not be used to bless agreements which undermine competition in our na-
tional common market, especially given that such agreements may be at cross pur-
poses with other laws, like the antitrust laws, which are designed to promote com-
petition in our national common market. Approving the Northeast Dairy Compact
has already spawned a request that we approve at least three more regional dairy
compacts, with these compacts together covering about 80% of American consumers.
To preserve the national common market which the Framers of the Constitution cre-
ated and which has been a source of our great prosperity, very compelling reasons
would have to be demonstrated before I would be willing to support anti-competitive
compacts. But I will keep an open mind and listen to all arguments before I make
my mind up on this matter.

Chairman LEAHY. Senator Feingold.

STATEMENT OF HON. RUSSELL D. FEINGOLD, A U.S. SENATOR
FROM THE STATE OF WISCONSIN

Senator FEINGOLD. Thank you, Mr. Chairman, and I would like
to first express my thanks to you for the even-handed style that
you have used during the scheduling of these hearings. I commend
you and your able staff, who have been fair in the make-up of the
panels of witnesses and the structure of the hearing, and I thank
all the witnesses for being here.
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While the chairman and I fundamentally disagree on this issue
of the expansion and extension of the Northeast Dairy Compact, I
have always respected and admired his ability to hear both sides
of every issue.

Everyone in this room is concerned about the decline in the num-
ber of dairy farms in the United States in the past 30 years. I was
astounded when I realized that in 1950 Wisconsin had over 143,000
dairy farms. After nearly 50 years of the current dairy policy, Wis-
consin is left with under 20,000 dairy operations. Let me repeat
that, less than 20,000 dairy farms, after we had 143,000. That is
a decline of about 86 percent since 1950.

There are certainly a number of different challenges facing dairy
farmers across America, and I have worked with many members of
this committee to enact dairy policies that will help all of our Na-
tion’s dairy farmers. Unfortunately, those who are advocating dairy
compacts have chosen to focus much of Congress’ attention on what
can only be called regional price-fixing schemes rather than a uni-
fied national dairy policy that can help all of America’s dairy farm-
ers fairly compete in the modern marketplace.

Instead of focusing on regional dairy policies, I think Congress
has to turn its attention to enacting a national dairy policy that
helps all farmers get a fair price for their milk. Congress needs to
follow the lead of people like my senior Senator and colleague Sen-
ator Kohl, who has demonstrated that if we work together, we can
provide meaningful assistance to America’s dairy farmers. I believe
Congress should enact a national dairy policy such as the one envi-
sioned by Senator Kohl and Senator Santorum. This legislation
brings a national, unified approach to a national problem.

While the Northeast Dairy Compact has been effective, or in my
view at least partly responsible for raising prices for the consumer,
compacts have not been able to keep farmers in business. Accord-
ing to the American Farm Bureau Federation’s data, New England
has lost more dairy farms in the 3 years under the Compact, 465,
than in the 3 years prior to the Compact.

So when the chairman talks about one of his myths that produc-
tion has not increased in New England, he might look to the fact
that that is because a lot of farms aren’t making it even under the
Compact. That might have something to do with the production
issue.

I also want to note here that I do share the chairman’s concern
about the increased disparity between what dairy farmers receive
for their milk and what consumers pay. However, I have to take
issue with his conclusion that our GAO report supported the idea
that the Compact helps lower this disparity.

If we look at what is actually on page 26, we see that, in fact,
in the Boston and Milwaukee markets dairy farmers receive rough-
ly the same share of the retail dollar, between 46 and 47 cents. But
I do want to say that I truly want to work with the chairman on
this issue. That is why I asked him to work with me on this GAO
report, but I respectfully disagree with his conclusions about what
the report means.

The Northeast Dairy Compact also aggravates the inequities of
the Federal milk marketing order system by allowing the Compact
Commission to act as a price-fixing entity that walls off the market
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in a specific region, and it does hurt producers outside the region.
The Northeast Interstate Dairy Compact Commission is empow-
ered to set minimum prices for fluid milk higher than those estab-
lished under Federal milk marketing orders. Never mind that
farmers in the Northeast already receive higher minimum prices
for their milk under the antiquated milk pricing system.

The Compact not only allows these six States to set artificially
high prices for specific regions; it permits them to block entry of
lower-price milk from producers in competing States. So how can
this really be defended? This Compact amounts to nothing short of
government-sponsored price-fixing that hurts producers outside the
region. It is outrageously unfair, and it is also bad policy.

I am especially pleased to have one of our real experts here,
Richard Gorder, a Wisconsin dairy farmer who will testify before
this committee. I have met with Mr. Gorder on many occasions,
and I cannot think of many Wisconsinites who can articulate the
perspective of the Wisconsin agriculture community on dairy com-
pacts better than Mr. Gorder.

I hope that Congress will turn its attention away from dairy com-
pacts, which ultimately hurt both consumers and farmers. It is
high time to begin to focus on enacting legislation that helps all
dairy farmers. America’s dairy farmers deserve a fair and truly na-
tional dairy policy, one that puts them all on a level playing field
from coast to coast.

Thank you, Mr. Chairman.

Chairman LEAHY. Thank you, Senator Feingold.

Senator Grassley?

STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S. SENATOR
FROM THE STATE OF IOWA

Senator GRASSLEY. I would like to put a longer statement in the
record and highlight.

Mr. Chairman, first of all, you are defender of American agri-
culture and farming, and very seldom do I find myself in dispute
with you. I do in this instance because the Northeast Dairy Com-
pact establishes what amounts to domestic trade barriers that will
detrimentally impact producers in my home State of Iowa.

The Dairy Compact’s purpose is to raise the price of milk above
the Federal milk marketing order price in a specific region. This
domestic tariff on milk prevents the market from reacting to supply
and demand.

If I wasn’t an advocate of free trade and increasing profit for
family farmers by lowering trade barriers, I might be able to accept
the idea of artificial prices if it didn’t impact Iowa’s dairy pro-
ducers. But the problem is that compacts will hurt Iowa dairy pro-
ducers. In addition, I am a free trader and I do think that my pro-
ducers are best served by lowering trade barriers, foreign as well
as domestic.

Milk production in the Northeast doesn’t follow the rules of sup-
ply and demand; it is just supply and more supply. The Northeast
exports these subsidized products to other States, where the prod-
ucts compete against non-subsidized dairy products. If this was an
international issue, there would probably be a letter circulating in
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the Senate asking for a dumping inquiry within the context of the
World Trade Organization.

Studies conducted by economists at the University of Massachu-
setts and Penn State demonstrate that at least a substantial por-
tion of the artificially high milk price is passed through to con-
sumers in the former of higher retail milk prices. It has been esti-
mated that between July 1997 and December 2000, New England
consumers paid up to $135 million in higher milk prices generated
by the Compact.

I want to refer to a Wall Street Journal article: “It is hard to see
how anyone justifies dairy compacts with a straight face. They are
basically a highly regressive tax on milk drinkers, starting with
school-age children. Creating them is a tacit endorsement of the
OPEC cartel model. Claims that it doesn’t gouge consumers are
preposterous.” Is it helping dairy farmers in New England? More
New England dairy farmers have closed down in the 3 years since
the Compact began than in the 3 years prior to the Compact.

In conclusion, I would say that I understand the desire of north-
easterners to help their dairy producers, but there ought to be
some way that we can help dairy producers in the Northeast with-
out hurting farmers elsewhere. As a family farmer, I know that it
is very difficult to make ends meet on the farm, but an approach
that attempts to prop up some producers at the expense of others
is not acceptable.

Thank you.

[The prepared statement of Senator Grassley follows:]

STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S. SENATOR FROM THE STATE OF
Towa

Mr. Chairman, I appreciate this opportunity to discuss the issue of dairy com-
pacts. You are a champion of the Northeast Dairy Compact, and while I admire your
dedication to what you believe in, I am disappointed that your agenda establishes
what amounts to domestic trade barriers that will detrimentally impact producers
in my home state of Iowa.

The Northeast Dairy Compact is a coalition of states working together to serve
one purpose, that purpose is to fix prices. The dairy compact’s purpose is to raise
the price of Class I (Beverage) milk above the federal milk marketing order price
in a specific region. Dairy producers outside the compact region can ship milk into
the compact, but only at the compact’s premium price, not at a competitive rate.
This domestic tariff on milk prevents the market from reacting to supply and de-
mand.

If T wasn’t an advocate of free trade and increasing profit for family farmers by
lowering trade barriers, I might be able to accept the idea of artificial prices, if it
didn’t impact Iowa’s dairy producers. But the problem is that compacts will hurt
Iowa’s dairy producers. In addition I am a free trader and I do think that my pro-
ducers are best served by lowering trade barriers, foreign and domestic.

Artificially high compact prices stimulate milk production. It’s really a simply con-
cept, if the worth of a penny is one cent everywhere else in the country, but the
northeast decides pennies are worth three cents, guess where I'm going to take my
pennies.

Milk production in the Northeast doesn’t follow the rules of supply and demand,
it’s just supply and more supply. The surplus is being converted into storable dairy
products such as butter and cheese. The excessive amounts of butter and cheese in
the marketplace drive down prices and cause the Northeast to export these sub-
sidized products into other states where the products compete against non-sub-
sidized dairy products.

If this was an international issue there would probably be a letter circulating in
the Senate asking for a “dumping” inquiry within the context of the WTO. But since
we don’t have a similar enforcement mechanism domestically, everyone but the com-
pact suffers.
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Since I brought up suffering, let me be clear, it’s not just my dairy producers that
are going to suffer. Taxpayers, consumers and small dairy producers in the north-
east are suffering as well due to this poorly constructed federal policy.

Studies conducted by economists at the University of Massachusetts and Penn
State University demonstrate that at least a substantial portion of the artificially
high milk price is passed through to consumers in the form of higher retail milk
prices. It has been estimated that between July 1997 and December 2000, new Eng-
land consumers paid up to $135 million in higher milk prices generated by the com-
pact.

A recent editorial in the Wall Street Journal entitled “The OPEC of Milk” ex-
plained, “It’s hard to see how anyone justifies dairy compacts with a straight face.
They are basically a highly regressive tax on milk drinkers, starting with school-
age children. Creating them is a tacit endorsement of the OPEC cartel model.
Claims that it doesn’t gouge consumers are preposterous.”

New England’s 700,000 food stamp recipients are exposed to the artificial price
increase, as well as Meals on Wheels and the Child and Adult Care Food Program.
Shouldn’t this fact alone be enough of a reason to not renew the compact?

The compact is also evidently promoting the demise of dairy farms. More New
England dairy farms have closed down in the three years since the compact began
than in the three years prior to the Compact. This is likely due to the fact small
dairy producers receive little income from the compact since the allocation is paid
based on the amount of milk produced. The Compact’s artificial price has led to in-
creased land prices and placed smaller producers at a competitive disadvantage.

A 1998 Rutgers University study on the effects of development pressures con-
cluded that in Pennsylvania, New York, and New Jersey, the “major reason for the
loss of dairy. . .is rising land values.” Larger producers have increased their volume
to take advantage of the artificial price, and family operations which did not have
the ability to compete in a quantity driven market have closed down.

The fact that I find amazing though is that states which contain consumers who
are hurt by the Compact force their citizens to pay tax dollars to support the Com-
pact. Vermont and other pro-compact states are providing more than 5100,000 from
each state’s treasury to pay lobbyists and reimburse expenses related to the advo-
cacy of Compacts to Congress.

Let me conclude by stating that I understand the desire of the Northeasterners
to help their dairy producers. I'm the only working family farmer in the Senate and
I know how hard it is to make ends met on the farm, but an approach that attempts
to prop up some producers at the expense of other producers is not acceptable.

Attempting to maintain this defective compact by expanding the authority to cre-
ate new defective and detrimental compacts is not the answer. It would be my hope
that we could work together to explore other options that would not impede inter-
state commerce while sustaining your producers.

Thank you for providing us the opportunity to discuss this issue Mr. Chairman.

Chairman LEAHY. There are some in the Northeast who would
say we spend an enormous amount of our tax dollars to help the
farmers of the Midwest and we really would like some support for
something that costs the taxpayers nothing in the Northeast.

With that editorial comment, we will have a series of witnesses—
Daniel Smith, Grover Norquist, Stephen Burrington, and Burt
Neuborne—all of whom have statements for the record. Unlike
those on this side of the room, the chairman included, who tend to
go over their time, I would ask each of you to stick within 5 min-
utes each because we would like to go to the questions.

We will begin with Daniel Smith, the Executive Director of the
Northeast Interstate Dairy Compact Commission.

Mr. Smith, we are always glad to have you here and always glad
to have a fellow Vermonter here.

STATEMENT OF DANIEL SMITH, EXECUTIVE DIRECTOR,
NORTHEAST DAIRY COMPACT COMMISSION, MONTPELIER,
VERMONT

Mr. SMmITH. Thank you, Mr. Chairman. Good morning, Mr. Chair-
man and members of the committee. Thank you for this oppor-
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tunity to speak with regard to Senate bill 1157 relating to dairy
compacts.

I have been involved with dairy compacts since the inception of
the first Northeast Dairy Compact in 1987. My travels and work
on the Compact have taken me to now over 20 State houses and
two Federal circuit courts of appeals and now before Congress.

Compacts are properly before this committee as an interstate ini-
tiative, duly authorized by the Interstate Compact Clause of the
Constitution. Compacts have been passed by the State legislatures,
as has been indicated, in a number of States now, in addition to
the New England States. The six New England States, distinct
from the other States, have both adopted their Compact and had
it approved by Congress as part of the 1996 farm bill.

My purpose today is to put before the committee as many facts
and figures as I can glean from operation of the Dairy Compact
since Congress approved it so that your deliberations can be based
on as full and complete a record of one compact’s actual operation
as a pilot project approved by Congress as you decide whether to
authorize the other compacts, as well as reauthorize the Northeast
Compact.

I would summarize my extended statement which I will be pre-
senting for the record with a number of bullet points.

No. 1, the Compact, despite the eloquent descriptions by the Sen-
ators from Wisconsin and Mr. Hatch, has been determined by the
courts not to be a protectionist device, but in fact to be a proper
exercise of regulatory authorized by the Interstate Commerce
Clause and Compact Clause of the Constitution.

The courts have spent much time assessing the concerns raised
by the Senators and by Professor Neuborne in his testimony. Cer-
tainly, all of us who have been to law school understand that pro-
tectionism is neither favored nor allowed by the Interstate Com-
merce Clause of the Constitution, and the courts, working from
that essential legal premise, have reviewed the Compact and deter-
mined that the Compact is not a protectionist device.

I would point you to the attachment to my summary statement
showing the volume of milk that comes into the Compact region
from New York State. Approximately 30 percent of the milk pro-
duced for consumption in the New England market actually comes
from New York State. That amount, as Senator Leahy indicated,
has increased over time rather than decreased with the operation
of the Compact.

As Senator Leahy indicated, the payment under the Compact fol-
lows the supply of milk. The money tracking the supply of milk
from New York goes back to the New York farms, so there is no
discriminatory policy with regard to operation of the Compact. Sen-
ator Grassley’s farmers, if they supplied the market, would receive
the benefit of the Compact on equal footing with farmers from
Vermont, Massachusetts and Rhode Island.

The Compact--again, I would respectfully disagree with the Sen-
ator’s statement—has had a proven and substantial impact on farm
viability in New England. In this regard, I would point you to my
third attachment, which is an analysis conducted by the Farm
Credit Service, which is the Federal lending authority for dairy
farms, which indicates that for 2000, one studied year, the degree
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of financial stress confronting dairy farms was cut almost in half,
from 50 percent to just under 30 percent. By any measure, this is
a tangible, positive impact on farm viability.

The net loss of farm numbers will be addressed by Commissioner
Healy following my presentation in the second panel, and perhaps
you might inquire of him with regard to your statement.

I will also address the consumer issue. Again, I have to take
issue with the statements that have been made. The Compact has
certainly in this regard had a less certain record to present to the
Congress. I have put together a graph for the Senators’ consider-
ation which graphs the comparison between the procurement cost,
which is the Compact price and the Federal price, and the retail
price. Clearly, the retail price has gone up over time. However, for
a period of time during the Compact’s operation, the retail price ac-
tually dropped a dime. So the record is quite mixed in this regard.

My testimony would be that here the Compact as a pilot project
is of most vital concern. Certainly, something is going on in the dy-
namic between farm prices and retail prices which needs to be re-
viewed as a matter of public policy. Congress has given the Com-
pact Commission the authority to address this issue, to intervene
in the dynamic that occurs and see if it can be resolved favorably
both for farmers and for consumers.

And I would urge that Congress consider how the Compact price
regulation has been designed with this in mind. Certainly, changes
can be made; it can be adjusted, and that is the benefit that the
public in New England, as well as the Federal Government gets
through the pilot project of the Compact.

I would close with a statement of similar import with regard to
the pilot project, which is the Commission has adopted a supply
management program over the past year to address the issue of
price and supply, a question that has been debated at length in the
Congress.

Chairman LEAHY. Excuse me. Somebody has what must be an
important phone call. Why don’t we just wait and let the person
with the phone call step out and take it? I could have sworn I
heard a cell phone.

Mr. SMmrTH. I will take that as the

Chairman LEAHY. No, no. I just wanted to give the opportunity
because I know nobody would have a cell phone ringing in here un-
less it was extremely important and I wanted them to have the op-
portunity to get up and leave to take the phone call.

Would the person like to step out and take their phone call?

Apparently, it wasn’t as important as the person who was receiv-
ing it thought it was.

Go ahead, Mr. Smith.

Mr. SmiTH. I will close by suggesting that the Compact has been
working as a pilot project for the past 5 years. I believe its record
is very positive. I would urge the committee to approve the exten-
sion of this Compact and the authorization of the other compacts.

I thank you for your time.

[The prepared statement of Mr. Smith follows:]
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STATEMENT OF DANIEL SMITH, EXECUTIVE DIRECTOR, NORTHEAST DAIRY COMPACT
COMMISSION

SUMMARY OF TESTIMONY

Mr. Chair, Members of the Senate Judiciary Committee. I am Daniel Smith,
founding and current Executive Director of the Northeast Dairy Compact Commis-
sion. I am testifying in favor of S.1157, an act relating to reauthorization and expan-
sion of the Northeast Interstate Dairy Compact and authorization of the Southern,
Northwest and Intermountain Dairy Compacts. I have been involved with Dairy
Compacts in various capacities since inception of the first, Northeast Dairy Compact
in 1987.

My testimony is intended as a follow-up of Congress’ action to authorize operation
of the Northeast Dairy Compact as pilot project in the 1996 Farm Bill. My testi-
mony provides a comprehensive report on the Compact’s legal, economic and admin-
istrative operation since Congress approved it in 1996. This report is intended to
provide this Committee with as many facts and figures as I can assemble, so that
the Committee may assess the propriety of further congressional authorization of
Dairy Compacts based upon the actual record of the Northeast’s operation as a pilot
project.

By way of introduction, as the Committee is aware, the Northeast Dairy Compact
is a federalist initiative, being the function of both state and federal sovereign ac-
tion. The Compact was established under law by the six New England states in the
early 1990s. With congressional and federal executive authorization, the Compact
assumed the power of federal law. Consistent with its federalist design, though, the
Compact still remains the states’ prerogative and responsibility to administer.

In summary:

¢ “The Compact has proven to be the legal solution to the vexing
problem of how best to restore the two-part federal/state system of
milk market regulation. The Compact has successfully reinvigorated the
legal ability of states to exercise regulatory authority in the public interest
over a regional dairy market without running afoul of the constitution. The
Compact has been tested twice in Court, with two federal circuits of appeal
finding resoundingly in its favor. Most specifically, the First Circuit af-
firmed the Congressional grant of authority to the New England states for
the uniform regulation of the interstate New England market.

¢ “The Compact has accomplished the states’ intended economic
and social purpose of stabilizing the New England milkshed. The
Compact Commission’s price regulation has provided income stability as
well as enhancement to producers, with a net positive impact on farm via-
bility and sustainability. As presented in my extended statement, there is
strong evidence from a variety of sources that the attrition rate among New
England and New York farms subject to the price regulation has been
slowed considerably.

¢ “The Compact has accomplished the further economic and social
purpose of not unduly burdening consumers. The price regulation’s
precise impact on retail prices remains an open question and the subject
of vigorous debate. In absolute terms, the data presented in my report indi-
cates that, however calculated, the impact can only be described as mar-
ginal. Moreover, the record indicates that the public interest is served by
regulatory intervention into the procurement cost pricing dynamic for bev-
erage milk, in the manner of the Compact price regulation.

¢ “Consistent with its design, the Compact has been administered
without discrimination among market participants. The price regula-
tion is being successfully administered without discriminatory burden on ei-
ther farmers or processors located outside the New England region. New
York farmers benefit uniformly with their counterpart New England farm-
ers; the regulation is equally competitive-neutral in its effect on processors
located outside of New England. The price regulation has been particularly
effective in its uniform treatment of packaged milk brought in from outside
the region, and in this regard represents a significant advance in milk mar-
ket regulation.

¢ “The Compact has accomplished the objective of effectively incor-
porating the concerns of all market participants -from farmers to
consumers—in the regulatory process. The Compact Commission con-
tains twenty-six members covering the whole spectrum of interested con-
cerns in the marketplace. This diverse, potentially divergent, group has
proven most able to work together in the common, public interest.
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¢ “Consistent with its design and statutory requirement, the Com-
pact Commission has instituted a ground-breaking initiative in sup-
ply management. As intended, the Commission is ensuring that the caus-
al relationship between pay price and milk production is cemented and
made a vital part of its regulatory program. The Commission has taken the
first, concrete steps toward real progress in this truly difficult task.

Mr. Chair and Members of the Committee. I strongly believe that your review of
the record I am presenting today will convince you that the Northeast Dairy Com-
pact has functioned successfully and as intended by your authorizing action of 1996.
I believe that the record supports reauthorization, so that the Commission may con-
tinue its work on behalf of the New England public interest.

Mr. Chair, Members of the Senate Judiciary Committee:

Thank you for this opportunity to testify today about the function and operation
of the Northeast Dairy Compact Commission.

I am Daniel Smith, founding Executive Director of the Northeast Dairy Compact
Commission. I have been involved with the Northeast Interstate Dairy Compact, in
various capacities, since its inception in 1987. Looking around these august sur-
roundings, perhaps it is enough to say by way of introduction that the Dairy Com-
pact has indeed come a long way since that first, informal late night meeting with
Representative Starr, Chair of the Vermont House Agriculture Committee, about
the need to restore Vermont’s sovereign ability to regulate its dairy marketplace. My
extended written testimony presents a comprehensive legal, administrative and eco-
nomic impact report on the operation of the Dairy Compact since Congress first rati-
fied the Compact pilot project as part of the 1996 Farm Bill.! As set forth in my
summary, I strongly believe the record presented provides a tangible basis for the
Committee’s review and a solid foundation of support for Congressional action to re-
authorize the Compact.

My presentation today will primarily provide a summary economic impact review
of the Commission’s price regulation since its implementation in July, 1997. Pre-
sented as attachments to this statement are summary data about the price regula-
tion’s impact on New England and New York dairy farmers and on New England
consumers. The information includes data on net farm pay prices, farm profitability,
farm viability and milk production. Also set forth is information about the price reg-
ulation’s impact on the procurement cost of raw milk and on retail consumer milk
prices. I have also provided data on the net relative impact on consumer spending
for milk and for all food products, based on income.

Attachment I provides summary data for the price regulation’s operation from
July, 1997 to present, by year and in total. It sets forth the $159.2 million total com-
pact over-order obligation imposed on the New England Class I or beverage milk
market, and the $146.4 million total payment made to New England and New York
farmers who supply the market.

The annual obligation amounts ranged from $19.9 million to $64.4 million, with
a annual average of The total annual producer payments ranged from $16.7 million
to $59.7 million, with an annual average total payment of— These producer pay-
ment figures begin to describe the regulation’s combined function of producer price
stability and enhancement.

Attachment II identifies an average total of 4217 New England and New York
farms supplying the market. These producers received total annual payments rang-
ing from $3,900 to $14,700 per farm, with an average payment of $9812.

As can be seen from this and subsequent attachments, of the 4217 total farms,
approximately 1300 are located in New York State. New York farms in this propor-
tion have historically supplied the New England market. The attachments treat
New England and New York farms, uniformly as milk shedfarms historically supply
the New England Market.

As also indicated, the average annual total pool volume of 6.6 billion pounds of
raw milk produced and processed for all purposes in the New England marketplace

1As an appendix to my testimony, I am presenting a detailed analysis in three parts; 1) A
summary legal history, describing the state and congressional legislative actions resulting in the
establishment of the compact, the administrative rulemaking conducted by the Compact Com-
mission to adopt and administer the market-wide price regulation and the litigation involving
the Compact and the price regulation; 2) an economic analysis of the price regulation’s impact,
from farm-gate to consumer outlet, for the period of its operation, July 1997—present; and 3)
a compendium of the record for the meetings the Commission has held throughout the New Eng-
land Compact region, during which the Commission has heard from state representatives and
interested citizens about the Compact’s impact in each state.
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yielded an average net payment of $0.57 payment per hundredweight on all raw
milk produced.2 The average annual amounts of the producer payments are also set
forth per hundredweight, ranging from $0.25 to $0.91. These amounts are also
shown in combination with the federal minimum producer, or blend, price paid for
federal Milk Market Order #1.

These per farm and per hundredweight producer payment figures display quite
concretely the regulation’s combined function of producer price enhancement and
stability. Attachment I also identifies the net, annual over-order obligation of 11.6
cents per gallon imposed under the price regulation on Class I milk in the New Eng-
land market, for the period. The Attachment places the over-order obligation in con-
text with operation of the federal Milk Market Order Class I price, which estab-
lishes the underlying regulated minimum procurement price for beverage milk in
the New England market. The two regulated minimum pricing mechanisms in com-
bination establish the net, overall increase of 11.6 cents in the regulated procure-
ment cost of the raw, Class I milk. The amount is established monthly as the dif-
ference for the given month between the federally established amount and the com-
pact price regulation minimum amount of $1.46 per gallon.3

Attachment I also identifies the price regulation’s total exemption payments made
to the six New England state WIC programs and the total reimbursement payments
made to the region’s school districts for school milk purchases. Also itemized are the
two payments made to the Commodity Credit Corporation, pursuant to the Congres-
sional condition of consent. Attachment I accounts also for the funding for the price
regulation’s initial Supply Management Program, which the Commission is just now
in process of administering.

Finally, Attachment I accounts for the administrative assessment that finances
operation of the Commission and the price regulation. As can be seen, the Adminis-
trative Assessment on average was just under 2 percent of the total obligation col-
lected for the period to present. It can also be seen that the assessment was reduced
by a half cent beginning in 2001.

Attachment II provides comprehensive data on farm numbers and production for
the New England milkshed. Attachment I shows the average annual distribution of
supplying New England and New York farms by herd size and the total, annual av-
erage production by herd size. Total producer payments by herd size through 2000
are also identified.

It can be seen that almost three-quarters of the supplying New England and New
York farms have fewer than 100 cows in their herds. It can also be seen that of
the remaining 1000 farms, about 20 percent have fewer than 200 cows. This means
that, of the farms regulated under the Compact, 400 farms or have herds in excess
of 200 cows, with only about 80 farms having herds larger than 400 cows. The farms
subject to the Compact price regulation remain on balance, overwhelmingly small
family farm operations.

It can also be seen that the farms under 100 cows, or about 72 percent of total
farms of the total about provide only 35 percent of the total milk supply. On the
other end, the farms over 200 cows, or about 28 percent of total farms, supply about
35 percent of the milk supply. It is thus the middle group of farms, between 50 and
100 cows, that is the essential anchor of the milkshed for both production and milk
supply. (Contrary to common understanding, this grouping rather than the larger
operations also shows the greatest increase over time in New England.)

Attachment III provides data about the price regulation’s impact on farm profit-
ability. The data establishes that the producer payments stabilized farm cash flow
positions, and enhanced net income so as to allow many farms to operate in the
black instead of the red, for extended periods of time. This is apparent over time,
and particularly for the year 2000.

The impact for the typical farm in 2000 is particularly striking. For 2000, without
operation of the price regulation, the typical farm showed net farm earnings of
$23,000, with fully two-thirds of the income derived from the price regulation.

When family living expenses and taxes are factored in, the picture changes quite
dramatically, with the farm showing net earnings still in the black but in the
amount of only $400. Viewed from this perspective, therefore, without operation of
the price regulation, the typical farm would have slipped deeply into the red for
2000 in the amount of approximately $15,000.

2The total New England pool volume of 6.6 billion all milk is approximately 4.1 percent of
the total, approximate 160 billion pounds of raw milk produced nationally. (FAPRI data)

3The average annual pool volume of approximately 3 billion pounds of Class I milk regulated
under the Compact and consumer in New Negland is approximately 5.3 percent of the total, ap-
proximately 57 billion pounds of Class I or beverage milk consumed nationally. (FAPRI data)
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The analysis of the typical farm operation for 1997 provided by Attachment III
indicates a similar, if less substantial impact attributable to the price regulation.
(The price regulation was only in effect for one half of the year, moderating its im-
pact by definition.)

The final piece of Attachment III, an assessment of the regulation’s impact on the
most credit worthy 200 plus operations in New England indicates that, even for the
most successful operations, the Compact had a substantial, positive impact on farm
profitability. This data also describes the positive benefit over time of price stability,
as well as that of price enhancement.

Attachment IV provides an assessment of the price regulation’s impact on farm
viability. This farm viability assessment considers both the relative degree of finan-
cial stress confronting a farming operation and the absolute degree of financial
stress resulting in a farmer’s decision to cease operating the farm. The latter is of
course a function of the former—the less financial stress confronting a farm, the less
likely the farmer will be compelled to cease operation.

The assessment presented in Attachment IV indicates that the price regulation
has had a substantial, positive impact on the viability of the New England and New
York farms comprising the New England milkshed. By identifying the regulation’s
impact on profitability, the data presented in Attachment III serves also to describe
the price regulation’s effect on the relative financial stress confronting these dairy
operations.

Stabilized cash flow positions, enhanced net income and return on assets and eq-
uity serve most directly to reduce the financial stress experienced by a farming op-
eration. As also indicated, and perhaps most importantly, the producer payments al-
lowed farmers to pay a significant portion of their living expenses for the period
with a much greater degree of certainty than they would have been possible without
operation of the price regulation.

According to the analysis presented in Attachment IV, this overall reduction in
financial stress resulted in a significant reduction in the likely net loss of dairy op-
erations in the New England milkshed. According to the analysis presented, this ef-
fect of the price regulation may well have cut the attrition rate by more than half
of what might have occurred without operation of the price regulation.

According to the first part of Attachment IV, the price regulation had two striking
impacts on farm viability in 2000: 1) the number of the most stable farms, or those
experiencing no financial stress was increased from thirty to fifty percent; and 2)
the most vulnerable farms, or those experiencing severe stress, was reduced in half,
from thirty-four to seventeen percent.

The second part of Attachment IV, which assesses the likely impact on farm attri-
tion, follows from the above analysis. According to this assessment, the price regula-
tion may well have reduced the number of farm losses by as much as two and one
half times. This translates to approximately 400 farms remaining on the land, and
remaining as vital participants of the New England milkshed.

The analysis presented in Attachment IV probably understates the case according
to the data presented in the individual assessments of the price regulation’s impact
on farm loss provided by each of the New England State commissioners of agri-
culture. (These assessments were prepared in response to a request made by Sen-
ator Snowe and Senator Collins of Maine. I have attached their letters to my state-
ment). For example, Commissioner Steve Taylor of New Hampshire indicates that

“Since the Compact’s inception in July 1997 the number of farms producing
milk for the commercial market in this state has declined from 187 to
176. . .If there had been no Compact I would expect that by now we would
be down to 130 or even fewer farms.”

The remainder of my presentation provides some assessment of the impact of the
price regulation on consumer retail milk prices and consumer spending on milk.
This portion of the analysis is much more difficult to present in concrete terms. At
the least it can be said that the literature is extensive with regard to the impact
on retail milk prices of the price regulation’s 11.6 cent increase in the regulated
minimum procurement cost.

Yet the literature is most inconclusive. One study finds only a marginal impact;
another finds somewhat similarly that some but not all, though still more than a
marginal amount, was passed through; yet a third finds a substantial, marked-up
impact well in excess of the actual amount of the price regulation.

These studies are presently all the subject of a raging academic debate on meth-
odologies. The Commission has yet to make its own determination, given the stark
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disagreement in this still developing literature. My purpose today is not to con-
tribute further to the array of opinions, but instead to provide some context.4

Attachments V and VI identify possible per capita and per family cost, annually,
of the price regulation. Tracking the first two studies cited above, an analysis pre-
mised on a pass through of half the increase is also presented. For purposes of illus-
tration, a complete pass through of the price regulation’s increase in the regulated
minimum procurement cost is also presented.

According to Attachment V, a pass-through of half of the regulated assessment,
or 6 cents, would have yielded an annual per capita average increase in spending
on milk in the amount of about $1.40, with a range of 50.75 to $2.35. A pass-
through of the entire11.6 cents would have yielded twice these totals, or about $2.75
on average. By household, assuming a pass-through of half the amount, the annual
impact on average would have been about $3.50, with a range of $1.90 to $5.80 for
the period. Again, a pass-through of the entire amount would double these impacts.

Attachment VI provides a further context for assessing the annual household net
impact of the price regulation. This assessment considers milk purchases and total
food purchases, by income group. As can be seen, assuming a complete pass-
through, the impact again ranges on average between $5 and $10, with the higher
impact occurring for the higher income groups. With regard to all food purchases,
this increase appears as a one to two tenths of one percent increase for all food pur-
chases; it does not appear at all statistically with regard to all purchases. The at-
tachment also provides some further context with regard to all food purchases.

A final note on consumer impacts with regard to the Women, Infants, and Chil-
dren Nutrition Program (WIC) and School Lunch Programs. The price regulation
contains provisions exempting the WIC program and providing reimbursement to
the School Lunch programs. The purpose of the first is to ensure the WIC program
is held harmless; the attached letter from Mary Kelligrew Kassler, Director of the
Massachusetts WIC Program indicates that this purpose has been served. (A letter
from Peter Petrone letter, Compact Commission member-designee of the Rhode Is-
1I?nd ZVIC Program, describing a similar outcome, is also being submitted for the

ecord.

The School Lunch reimbursement procedure was intended to ensure the same re-
sult, while at the same time allowing for the possibility that milk processors might
choose to compete over the potential impact of the over-obligation on the margin for
school lunch milk. The total amount of the reimbursements provided has been sub-
stantially less than originally provided for. This indicates at least that the program
has been held harmless.

Finally, I have provided data in graph form that illustrates the interrelationship
between the regulated procurement cost for Class I or beverage milk and the retail
price for the same milk in the New England market (Boston). As noted earlier, the
procurement cost for raw milk is a combined function of the federally established
Class I minimum price and the Compact price regulation. In combination, the bot-
tom two lines of the graph identify the combined minimum procurement cost.?

Adding the top line for retail prices defines the margin between this combined
regulated minimum procurement cost and the retail price. As can be seen, this
graphed illustration is presented in two formats. The first is a single, continuous
graph for the entire Compact period, (Attachment VIIa). The second shows the Com-
pact period divided in two parts (Attachment VIIb).

Attachment 7b indicates that the pattern of the margin between the regulated
procurement cost and the retail price was dramatically different between the first
and second of these two defined periods. The first shows a period of stable cost and
even declining price, while the second shows combined stability and fluctuation in
cost accompanied by a substantial increase in price. For the moment, I can only let
the graph speak for itself. On behalf of the Commission, I will be attempting to rec-
oncile these two periods as our assessment moves forward. I can only hope that the
analysis in the literature will move in that direction, as well.

This concludes my testimony. I thank the Committee for its considerate attention.

Chairman LEAHY. Thank you very much.

4At the same time, thought speaking only for myself and not on behalf of the Commission,
I do not find the third study to be at all credible for its description of the retail mark-up pattern
for milk and its resulting conclusion of a substantial retail mark-up attributable to the price
rﬁgula}il;ion. For this reason, I have not provided any illustration of this study, as presented for
the others.

5As also described earlier, their combination also defines the price regulation’s net, overall
invrease of 11.6 cents in the rgulated procurement cost of the raw, Class I milk. This amount
is established monthly by the combined operation of the federal price regulation and the com-
pact price regulation minimum amount of $1.46 per gallon.
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Mr. Norquist, you are no stranger to the Congress and we are
delighted to have you here, sir. Go ahead.

STATEMENT OF GROVER NORQUIST, PRESIDENT, AMERICANS
FOR TAX REFORM, WASHINGTON, D.C.

Mr. NORQUIST. Thank you. I serve as President of Americans for
Tax Reform. I am submitting my testimony in writing. I speak to
support allowing the Northeast Compact to lapse and in opposition
to any extension of it.

There was recently a book and a movie called “The Perfect
Storm” and it described the perform storm. The Dairy Compact is
the perfect bad law. There are lots of laws that have good points
and bad points, but the Dairy Compact is absolutely perfect in its
wretchedness and it has nothing to recommend it. It is price-fixing
by the Government.

We have somewhere between 4 and 20,000 years of history on
price-fixing being a bad idea. It creates a cartel. If anything, the
Government should be trying to move away from monopolies and
cartels. We know that monopolies and cartels give us higher prices
and less good quality. The Government ought not to be interfering
in capitalist acts between consenting adults.

Third, it has hidden costs. I mean, one of the things that we
would like to have from Government is more transparency, but
here it is not even sort of an honest tax where you say the Govern-
ment is going to come and take 10 cents from me or 20 cents from
me every time you buy a—at least the sales tax one can see, and
consumers and taxpayers can say, well, this sales tax is too high
or it is a reasonable cost. But when you hide costs, that is a par-
ticular problem.

It hurts poor people. Obviously, for lower-income people, milk of
a larger percentage of their income than for other people. When we
sent people over to the former Soviet empire and found things like
this, we told them don’t do this. This is exactly the kind of govern-
fr’nent program that we told people that they should move away
rom.

It also has a false promise. It promises to help small farmers.
Small farmers have continued to go out of business. It sends money
to large farmers. When you go to college, they explain to you how
corruption happens in government, that you have diffused costs
and concentrated benefits and if you just sort of nick everybody a
little bit, somebody can walk away with a lot of money. This is the
structure of nicking everybody who buys milk.

Then, seventh, it moves away from where I think the country
and the world is trying to get to, which is expanding markets. We
want to trade not just between the 50 States, but with Canadians
and Mexicans, and hopefully with the entire hemisphere and with
the entire world. We should be knocking down markets and insist-
ing the Europeans move away from their subsidies and cartels, and
this makes it more difficult to do that. The United States can com-
pete successfully in the world, but we ought to be competing rather
than hiding behind cartels and moving in the wrong direction.

Now, it has been said that no one’s life is ever a complete waste;
some people serve as bad examples. And this law serves as a bad
example, but we don’t need it. There are others. High school, the
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Department of Motor Vehicles and the post office have inoculated
America against socialism because people decide they don’t want
more of that.

When I am asked as a taxpayer advocate, what Government
services would you give up if you had less taxes, the first one I al-
ways point to is the milk cartel. That is a Government service that
I would like to give up, and I never get an argument from people
who then want to tell me that this is a useful project.

That said, I hope this will be allowed to lapse. I certainly hope
it will not be extended.

Chairman LEAHY. And that would save you how much in taxes
if you gave up the Dairy Compact, Mr. Norquist? I want to make
sure I follow your testimony.

Mr. NORQUIST. No, no. The interesting conversation, of course, is
politicians are put in the very difficult position of explaining that
they are giving lots of money to dairy farmers, but somehow it isn’t
coming from anybody. Obviously, it comes in higher consumer costs
b(i;:ause the money is not printed; it actually comes from some-
where.

It does not run through the central Government. It is a man-
dated price-fixing by the Government, and therefore it is a Govern-
ment service, these laws, that we would like to pass on. But it does
not show up on the tax records, which I would argue makes it a
less honest transfer of wealth from some to others.

[The prepared statement of Mr. Norquist follows:]

STATEMENT OF GROVER NORQUIST, PRESIDENT, AMERICANS FOR TAX REFORM,
WASHINGTON, D.C.

Americans for Tax Reform (ATR) has steadfastly opposed the Northeast Dairy
Compact since its inception for reasons based initially on principle and further
strengthened over the course of years by mounting evidence of its disappointing per-
formance. Therefore, we find S1157 to be a very troubling proposal, for it would give
dairy compacts everlasting life, and would take a bad idea from one corner of the
country and spread it virtually nationwide.

The Northeast Compact has been an expensive boondoggle not worth continuing,
and this experience has ably shown that establishing even more regional compacts
would be a very ill advised choice for Congress to make.

ATR’s opposition to the extension of the current dairy compact and the creation
of new compacts can be categorized into four basic themes. First, it’s bad economics.
Second, the Northeast Dairy Compact has completely failed in its mission to rescue
the small farmer, as would new compacts. Third, the entire approach is so anachro-
nistic it should be forever consigned to a museum. Finally, the Northeast Dairy
Compact’s persistence has demonstrated Milton Friedman’s cautionary adage that
“There is nothing so permanent as a temporary government program.”

Dairy compact advocates have insisted all along that in order to prevent the col-
lapse of smaller farms (especially those owned by families) and ensure an adequate
supply of milk and related dairy products, a higher floor on regional dairy prices
needs to be set than the one imposed by Washington every month.

The problem with this approach is that it does not correct the underlying flaw;
it simply relocates it. A pricing decision imposed by bureaucrats at the local level
is no better than a pricing decision imposed by bureaucrats in Washington, DC.

Whenever any government brusquely interferes with the pricing mechanism of the
free market, untenable economic distortions inevitable follow. These deliberate alter-
ations are intended to confer direct benefits to the rest, and the schemes are alleged
to somehow come at no real expense on the part of the whole.

As with any attempt at command and control economics, such an unrealistic out-
come is the rosiest of rosy scenarios. It has certainly not been the case with dairy
compacts. Indeed, it would appear that no one has benefited, and nearly everyone
has borne a very real cost for keeping the program intact.

The average price per gallon of milk in the Compact has generally increased 10
to 15 cents. This artificially induced price hike is, for all intents and purposes a tax
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on milk, and has worked much like any other excise tax in that it serves to reduce
the maximized consumption of milk. (Think of the excise taxes slapped on alcohol
and tobacco. Milk has now joined their ranks as guilty pleasures discouraged by
government.)

Such a tax, of course, penalizes milk drinkers. But it also hurts milk producers.
The flattened consumption levels have tended to obviate any potential profit gains
dairy farmers would have otherwise expected. And consequently, many of those
farmers find it impossible to continue operating and decide to quit the industry,
which leads us to the aforementioned second bone of contention: The Northeast
Dairy Compact hasn’t prevented the implosion of small farms.

The Massachusetts Department of Food and Agriculture recently reported that
while dairy farmers in that state receive an additional $7,000 every year on average
from participating in the Northeast Compact, which is in accordance with the com-
pact boosters’ design, the rate of annual dairy farm closure defied their wishes and
leapt from 6% to 10% after the Compact was established.

Unfortunately, this sorry phenomenon is not exclusive to Massachusetts. It ap-
plies throughout the Compact zone. And it’s largely attributable to the “less you
need, more you'll get” nature of agricultural subsidies.

As a recent GAO report confirmed (GAO-01-606), the bigger and more efficient
farms have been receiving the lion’s share of federal agricultural assistance pay-
ments for years, and that share has been steadily increasing. In 1999, large farms,
which constitute only 7 percent of all farms, received around 45 percent of the pay-
ments. Medium-sized farms, which constitute 17 percent of all farms, took 41 per-
cent of the payments. The remaining 14 percent was divided among the 76 percent
of farms that are small—they very same farms the agricultural support programs
are meant to assist.

And milk is no exception. Since the total amount of price support any one farm
can claim is determined by the amount of milk it produces, larger farms automati-
cally qualify for far more in subsidies simply because they have higher production
capacities. And since the program doesn’t heap its benefits on small farms, as its
supporters would assert, the program doesn’t help to keep small farms in business.
Instead, it provides huge incentives for farms to grow larger in order to soak up
more subsidies, which often entails consolidating with the smaller farms previously
driven out of the industry.

Allow me to clarify: Large farms are not be feared. They will obviously be a major
component in the future of farming, which is entirely desirable. They produce a
greater yield with less space and at lower prices. But our regulatory framework does
not accurately reflect this ongoing development, and scarce resources are getting
showered upon already efficient and thriving farms. What was designed to prop up
family farms during the Great Depression is now hopelessly anachronistic in this
prosperous age, the third point ATR would hasten to make.

The current outdated approach has resulted in millions upon millions of tax-
payer’s dollars going to meet needs that by any objective criteria simply do not need
to be met by the government for the simple reason that the advance of agricultural
technology as well as agricultural economics has shown that government inter-
ference is unnecessary and costly.

Clearly, a new approach is needed. The production, distribution, and sale of milk
and other dairy products have entered the 21st Century. But the laws governing the
dairy industry need to follow. Dairy compacts will keep us in the past. Congress
should keep pace with the modernization of farming, not cling tenaciously to a by-
gone era.

In that same spirit, Congress should regard the issue of dairy compacts as a failed
experiment that is destined for the history books. Doubtlessly, the entire matter of
dairy compacts was meant to be jettisoned by now, but that brings us to ATR’s
fourth concern: the permanence of “temporary” government programs.

The Northeast Dairy Compact, in effect since July 1997, was supposed to be a
short-term measure to help the region adjust to the aftermath of years of lower
dairy price supports and the sale of government-held dairy stocks. Concurrent with
the Federal Milk Marketing Order reform called for in 1999, the Compact was sup-
posed to expire, hence the automatic sunset provision in its original legislation. The
Marketing System was reformed as promised, but the Compact remains. So the
Compact is living on borrowed time, and it deserves the fate ordained by the Fed-
eral Agriculture Improvement and Reform Act, i.e. oblivion.

Much of the Northeast Dairy Compact’s surplus milk and dairy products have
spilled out into non-compact states and applied downward pressure on prices in
those states, which would explain to a great degree why many states want in on
this deal. ATR believes it would be far better to simply end the entire misadventure
before things get out of hand.
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Moreover, ATR believes that all attempts to fix food prices are misguided and
counterproductive. Not only should regional compacts get out of the business of fid-
dling with the price of milk, the USDA should get out of it as well. Governments
at all levels should allow the marketplace to determine the price of all food, as it
does so effectively and equitable with every good and service.

In closing, I would like to acknowledge the tireless efforts of grassroots organiza-
tions like Citizens Against Government Waste and the superb research of scholars
such as Professor Kevin McNew of Montana State University. (Were I to present
a more comprehensive list of the people exasperated by dairy compacts and doing
something about it, this testimony would have filled volumes.)

Chairman LEAHY. Mr. Burrington?

STATEMENT OF STEPHEN H. BURRINGTON, VICE PRESIDENT
AND GENERAL COUNSEL, CONSERVATION LAW FOUNDA-
TION, BOSTON, MASSACHUSETTS

Mr. BURRINGTON. Thank you, Mr. Chairman and members of the
committee. I am Vice President and General Counsel of the Con-
servation Law Foundation. We are widely regarded as New Eng-
land’s leading public interest environmental advocacy organization.
Many people know us as the group that brought the lawsuit that
led to the cleanup of Boston Harbor. For many years, we have tack-
led pressing environmental challenges in New England, in many,
many different areas.

I am here because providing a living wage to our region’s dairy
farmers is as high an environmental priority today as cleaning up
Boston Harbor was 20 years ago, and it is clear to us that the Com-
pact is working and the Compact is the way to achieve that goal.

The list of New England public interest organizations who join
my organization in supporting the Dairy Compact is long. For ex-
ample, the entire Massachusetts environmental community, rang-
ing from small, grass-roots groups to the State’s major organiza-
tions, and Massachusetts’ leading consumer and historic preserva-
tion groups all vigorously support the Dairy Compact and its reau-
thorization.

On the ground, in New England, to put it simply, reauthorization
of the Dairy Compact is a no-brainer. Why, from an environmental
perspective? Because sprawl is our foremost environmental chal-
lenge and we simply have no hope of winning the war against
sprawl if farmers can’t make ends meet.

Sprawl is an open-space problem, it is a biodiversity problem,
and it is a quality of life problem. But it is even more than that.
Sprawl is the worst threat to air quality and to water quality that
we face today. For example, Lake Champlain has a severe eutroph-
ication problem. Farms produce some of the phosphorous pollution
that is causing the eutrophication in Lake Champlain, but the
mere 4 percent of the land around Lake Champlain that is devel-
oped produces one-fifth or more of the phosphorous that is going
into Lake Champlain. So sprawl pollutes on a per-acre basis much
more than farms do and farms are an important bulwark against
sprawl. The environmental and consumer interests here are per-
fectly aligned, we believe.

Milk is heavy and bulky and expensive to transport over long
distances. There are freshness issues which have been alluded to,
but there is no way around the fact that unless you reduce it to
concentrate, milk costs a lot to transport a long distance. The milk
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that arrives in Washington, D.C., from Boulder has a hefty trans-
portation component to its retail price.

Under the Dairy Compact, New England consumers are paying
regional farmers a few cents per gallon to avoid paying literally ten
times that amount to get milk from 500 or more miles away.
Whether it be the very farthest part of western New York State or
Ohio or Michigan, there is no way around the fact that it would
cost our consumers more to bring milk such a long distance than
it costs them to keep our regional dairy farmers in business.

Time doesn’t allow me to go into all the issues that have been
raised up to this point in the hearing, but I would like to take on
just a couple of them. First, the question of whether the Dairy
Compact has been effective in protecting our dairy farms, and I
would make five points in response to that.

First, the appropriate question is are we doing better than we
would without the Compact, and I think clearly the answer is yes,
we are doing better than we would without the Compact.

Second, the focus should be on farm acreage, not farm numbers.
Farm acreage has remained stable under the Dairy Compact.

Third, the trends in dairy farming need to be looked at in histor-
ical context. We are still experiencing the after-effects of decades
when it was impossible to make ends meet in farming in New Eng-
land and when nobody could see a future in farming. The median
age of farmers in our region rose to 64. We are still suffering that
effect.

It is easy to get out of farming. Many people have been looking
to get out farming for years prior to the time when you could make
ends meet under the Compact. It is very difficult to get into farm-
ing because we have extraordinarily high land prices in our region.

Fourth, the Compact, due to its governance structure, provides
no dairy farmer a guarantee. The Compact price is based on a bal-
ancing of public interest considerations. It is not a cartel controlled
by the dairy farmers; it is governed by a commission that consists
of representatives of farmers, processors, consumers and others. It
may be that if we absolutely wanted to provide assurance that we
would lose no dairy farmers, we would set a higher price, but that
has not been done and should not be done.

Finally, the anecdotal evidence that there are many farmers in
business in New England today who would not be without the
Compact is simply overwhelming to anyone who is on the ground
in New England.

In conclusion, I would say giving the States authority to protect
the economic viability of their dairy farms and keep milk supplies
local is critical to protecting consumers and the environment. We
think this is a matter that is handled well by the States. It has
been handled well in our region and we and our many allies in
New England’s environmental community urge you in the strongest
possible terms to give the States the authority that they have re-
quested.

Thank you. I would be glad, by the way, to answer questions on
a wide range of subjects.

[The prepared statement of Mr. Burrington follows:]
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STATEMENT OF STEPHEN H. BURRINGTON, VICE PRESIDENT AND GENERAL COUNSEL,
CONSERVATION LAW FOUNDATION

Mr. Chairman and Members of the Committee:

I appreciate the opportunity to appear today and express the strong support of
the Conservation Law Foundation (CLF) for the Dairy Consumers and Producers
Protection Act of 2001. CLF is a non-profit, member-supported organization that
works to solve the environmental problems which, threaten the people, natural re-
sources and communities of New England. CLF is widely recognized as New Eng-
land’s leading environmental advocacy organization.

The Dairy Consumers and Producers Protection Act is one of the most important
pieces of consumer and environmental protection legislation Congress will take up
in the, near future. The availability of fresh, affordable milk, and the future of mil-
lions of acres of rural and suburban land across the nation, both hang in the bal-
ance. New England’s experience since the Northeast Interstate Dairy Compact
(Dairy Compact) took effect in 1997 has shown that empowering the states to pro-
vide dairy farmers a living wage is good for consumers and the environment. The
Dairy Compact has enabled consumers to avoid the high cost of shipping milk over
long distances while simultaneously protecting; the landscape from sprawl.

The Dairy Compact enjoys broad support in New Enghand. Many of the region’s
environmental, consumer, land conservation and historic preservation groups join
the Conservation Law Foundation in strongly supporting its reauthorization. A par-
tial list of New England public interest organizations supporting reauthorization is
attached as Exhibit A. In Massachusetts, which accounts for nearly half of New
England’s population and a corresponding share of its milk consumption, every
major environmental organization and the state’s leading consumer protection and
historic preservation groups, as well as many smaller community-based organiza-
tions, support reauthorization of the Dairy Compact.

My testimony will explain the importance of the Dairy Compact to the environ-
ment and to consumers and then briefly address criticisms that have been leveled
at the Dairy Compact by representatives of the national dairy processing industry
and their allies.

KEEPING DAIRY FARMS VIABLE PROTECTS THE ENVIRONMENT

Farms are important environmental assets. They provide a bulwark against
sprawl. Throughout New England and many other parts of the country, if farmers
cannot make a living in agriculture, public and private land protection efforts will
never be able to save more than a fraction of the rural landscape from low-density
development. Hundreds of millions of dollars in land protection spending could not
compensate for the effect of public policies that allowed farmers supplying milk and
other basic commodities to be driven out of business. When farmers can earn a liv-
ing in agriculture, government and private land conservation organizations can
spend, scarce dollars elsewhere. In the coming years, pressure on land will likely
be even greater than it has been in the past. Development pressure is spreading
to more of the rural Northeast as more people work at home and the retirement-
agﬁ p{)pulation grows and becomes free to locate far from employment centers and
schools.

In New England alone—a small, densely populated region—there are roughly 1.3
million acres of land in dairy farming, most-of which would be lost to agriculture
if Congress did not reauthorize the Dairy Compact. For decades before the Dairy
Compact took effect, federal price floors failed to reflect the cost of producing milk
or to serve their intended purpose of keeping dairy farms economically viable in this
and other regions. In 1995, there were 1,919,535 acres of dairy farmland in New
England. In 1995, just a decade later, there were only 1,320,507 acres of dairy farm-
land. In other words, about 600,000 acres of dairy farmland—almost ore-third of the
dairy farmland in the region—were lost.to other uses during a few short years. Ac-
cording to Yankee Farm Credit, a leading regional agricultural lender, as of 1995
a full 54% of New England dairy farms were under moderate or severe financial
stress. Only 38% were in healthy financial condition.

Protecting the working agriculturai landscape from sprawl has fiscal as well as
environmental value. Farms have positive revenue-cost ratios for municipalities. For
example, for each dollar of local tax revenue a Massachusetts farm produces, the
Farm requires an average of only 40£ in costs for local services. Residential develop-
ment, by contrast, does not pay its way: each $1.00 in tax revenue it yieldsis more
than offset by $1.09 in costs for local services. Protecting farms also helps state gov-
ernment avoid infrastructure expansion costs, Massachusetts, New Hampshire, and
other New England states have been spending hundreds of millions of dollars on
cuter-suburban highway, expansion projects in recent years. They will spend much
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more in the future if sprawl development eats up farms on the suburban fringe and
in rural areas.

From an environmental perspective, more than open space is at stake. The water
quality and air quality impacts of sprawl are among today’s most intractable envi-
ronmental problems. For example, Lake Champlain has a severe eutrophication
problem due to phosphorus pollution, and dairy farms are one significant source of
that pollution. Yet studies carried out in recent years show that on a per-acre basis,
the four percent of land in the Lake Champlain basin that is developed produces
one-fifth or more of the phosphorus pollution. Similarly, the lion’s share of the pollu-
tion causing acid precipitation acid smog in New England originates with bur-
geoning motor, vehicle traffic volumes resulting from sprawl. On a per-acre basis,
sprawl development produces far more pollution than dairy farms do.

CLF would not support the Dairy Compact simplx as a means of keeping land
open if preserving local milk supplies were not important in its own right. But pre-
serving local milk supplies is a critically important public objective, and Congress
should recognize the enormous environmental value of the Dairy Compact when
considering the proposed legislation

CONSUMERS NEED LOCAL MILK SUPPLIES

The dairy Compact has enabled New England consumers to avoid becoming de-
pendent on distant sources of milk and paying the high cost of shipping milk for
hundreds of miles. Milk is heavy and bulky and expensive to transport. Even with
fuel prices below current levels, trucking milk to Rhode Island from Michigan or
Wisconsin would cost 50-70£ per gallon. (See Exhibit B.) In Florida, where the dairy
industry has collapsed, consumers pay nearly that much for shipping and get milk
from as far away as New Mexico. In contrast, it costs less than a dime per gallon
to ship milk within New England. While economies of scale on massive dairy farms
in certain regions yield lower wholesale milk prices, they offset only about half the
cost of long-distance transport. Since the Compact took effect, New England con-
sumers have paid dairy farmers a few additional cents per gallon. Those pennies
have enabled regional farmers to stay in business and provide milk at a lower over-
all cost to consumers.Recent unprecedented consolidation in dairy processing gives
consumers an even greater stake in the Dairy Compact. Dallas-based Suiza Foods
now controls three-quarters of fluid milk processing in New England. There is
strong evidence that Suiza has used its market power to gouge conswners. Suiza
Foods doesn’t need New England dairy farms, but the regional processors who rep-
resenfilits remaining competition do. If the Dairy Compact goes, they will succumb
as well.

It is important to note that the Dairy Compact has Shielded programs benefiting
children, particularly low-income children. The Dairy Compact legislation exempts
milk sold to low-income people under the Women, Infants, and Children (WIC) Pro-
gram. The Dairy Compact Commission has approved an exemption for school meals,
programs. Neither of these programs would be exempt from the higher costs associ-
ated with long-distance shipping and with the reduced competition in dairy proc-
essing that would be abetted by the demise of dairy farming in New England send
other regions. I note that, when the New, York Public Interest Group (NYPIRG) tes-
tified in opposition to the Dairy Compact before the New York legislature several
years ago, it cited as two of its three reasons anticipated impacts on the two pro-
grams just mentioned—impacts which, the Compact was subsequently crafted and
administered to avoid.

Nationwide consolidation, of milk production in a small handful of states would
mean not only higher costs but diminished product, quality. Consumers would in-
creasingly be presented with milk that had been “ultra-pasteurized,” a process that
enables milk to be stored for weeks longer than conventionally processed milk but
that also leaves it tasting like liquid cardboard. With transportation accounting for
a large share of costs, processors would have a strong incentive to reduce milk to
concentrate for shipment Fresh-tasting local milk would remain available for con-
sumers in higher income brackets. But the days when dairy farms remained in all
regions and children of all income levels drank the same milk would become a mem-

ory.
CRITICISMS OF THE DAIRY COMPACT HAVE NOT WITHSTOOD SCRUTINY

The Dairy Compact has been under constant attack by representatives.of major
national dairy processors. Their multiple court challenges have failed. And despite,
heavy spending on advertising and lobbying in Massachusetts—a populous state
with a comparatively modest agricultural presence that industry opponents hoped
would provide fertile ground for their arguments—the opponents have won no pop-



33

ular support. Indeed, support for the Dairy Compact in Massachusetts is broad, as
mentioned above, and popular opposition imperceptible or nonexistent. The result
of drawing more attention to the Dairy Compact has been to draw more legislators
and others into the ranks of Compact supporters.

Some of the Compact opponents’ recurring criticisms were aired at an oversight
hearing of the Joint Committee on Natural Resources and Agriculture of the Massa-
chusetts legislature on February 10, 1998. At that time, the chairs of the committee
were Representative Douglas W: Petersen and Senator Lois G. Pines. The hearing
followed one of the opponents’ concerted attempts to turn opinion against the Com-
pact. In its report on the hearing (Exhibit C), the committee rejected the arguments
against the Compact.

An underlying reason for Compact opponents’ failure to persuade is that the Com-
pact has brought management of an important agricultural, resource closer to the
people and placed it in the hands of a body that, by design and in practice, protects
the broad public interest. The Dairy Compact legislation has given back to the
states authority that does not belong in the hands of the federal government. For
decades prior, to 1997, the federal government presided over the decline of New
England’s dairy farms. Federal price floors failed to serve their intended purpose of
keeping dairy farms economically viable in our region and many others. In contrast,
the commission that administers the Dairy Compact on behalf of the states has
proven to be an, effective guardian of the public interest. The Dairy Consumers and
Producers Protection Act would give other regions the same badly needed mecha-
nism for addressing threats to their food supplies.

Opponents malign the Dairy Compact as a “cartel,” but it is nothing of the sort.
A cartel is a combination of businesses that regulates prices to suit itself. In con-
trast, the Compact has a broadly representative and accountable governance struc-
ture. The Dairy Compact Commission is a publicly appointed body that includes rep-
resentatives of consumers, processors, the general public and others. Dairy farmers
are in the minority on the commission.

After years of debate, Compact opponents have failed to explain how consumers
would be better off paying far more to ship milk from 500-1,000 miles away than
they would be paying a few pennies per gallon to enable dairy farmers to stay in
business and produce milk within their region.

Compact opponents have also failed to produce evidence in support of their claim
that the Dairy Compact is promoting consolidation in dairy farming in New Eng-
land. The Dairy Compact took effect after many years when dairy farmers could not
make ends meet or see a future in dairy farming, when very few people went into
dairy farming, and when the median age of the region’s dairy farmers climbed to
64. New England has some of the highest agricultural land values in the country—
Massachusetts, for example, ranks fourth among the states in farmland value, at
$5,597 per acre—making it difficult for new farmers to get started. With many dairy
farmers reaching retirement age, neighboring farmers, who now find, dairy farming
to be a viable proposition, sometimes buy or rent retiring farmers’ assets. At the
same time, more people have been going into, dairy farming since the Dairy Com-
pact took effect. Dairy farms in New England remain modest in size. For example,
the average dairy herd size in Massachusetts is 70 cows, up from 67 a few years
ago. A typical New England dairy farm is run by an overworked couple with kids
and at least one off-farm job, a large farm by two overworked couples with kids and
off farm jobsFinally, when Compact opponent, assert that they embrace the goal of
protecting local milk supplies but that interstate compacts are not the best means
of attaining that goal, they disregard the fact that the Dairy Compact emerged from
years of debate and experimentation with other mechanisms that proved less satis-
factory. Other witnesses are better qualified than I am to discuss that pre-Compact
history. What I can attest to is that the historical record since 1997 shows that the
Compact is a response to the dairy farm crisis that, viewed from any perspective,
does work.

The Daily Compact has not eliminated all challenges for dairy farming in New
England. It was not intended to do that. It has, however, provided a mechanism
through which the people of our region can address the challenges and find solu-
tions that benefit consumers, farmers, processors, and the environment alike. After
four years of experience with the Dairy Compact, it is clear that this mechanism
should be preserved and expanded in the Northeast and made available to other re-
gions of the nation as well.
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CLF Conservation Law Foundation

New England Public Interest Groﬁps Supporting
- Reauthorization of the Northeast Interstate Dairy Compact

Exhibit A

Jily 25,2001

Association of Vermont Consepvation Commissions. -
_ Audubon Vermont
) Bay Circuit Alliance (MA)
Berkshire Natural Resources Council (MA) |
Community Involved in Sustaining Agriculture (MA)
’ Conservation Law Foundation :
Eavironmental League of Massachusetts
Essex County Greenbelt Association (MA)
) ~ Food Works (VT)
. Historic. Massachusetts
Lincoln Land Conservation Trust (MA)
Massachusetts Association of Conservation Commissions
Massachusetts Audubon Society
Massachusetts Watershed Coalition
o © MASSPIRG .
Nashua River Watershed Association (MA). -
‘National Wildlife Federation
New England Small Farm Institute
New Harppshire Association of Conservation Commissions
-QLF - Atfantic Center-for the Environment
" . Rural Vermont
Sheffield Land Trust (MA)
Shelburne Farmis (VT)
. Sierra Club — Northeast Region
Sippican Land Trust (MA}
Sudbury Valley Trustees (MA) - -
The Trustees of Reservations (MA)
- . Upper Valley Land Trust (NH)
' Valley Land Fund (MA)
- Wildlands Trust of Southeastom Massachusetts
. Vermont Natural Resources Council
Vermont PIRG

(Incomplete list)

62 Sunmer Stréet, Boston, Massachugetts 02110-1016 » (617) 350-0990 « Fax: (617) 350-4030 « Web: www.clf.org
120 Tllison Avénus, Reckiand, Maine 04841-3416 » (207)'694-8107 « Fax; (207) 5967708 .

27 North Main Stieet, Concord, Naw Hampshirg 03301-3830 » (603) 225-3060 - Fax: (600) 226-3058 ) PRINTED ON
16 Eas\ State Streat, Suite 4, Montpelier, Varmont 05602-3010 + (802} 2235992 « Fax: (802) 229-0080 RECYCLED PAPER
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COMMITTEE ON NATURAL RESOURCES AND AGRICULTURE

MASSACHUSETTS GENERAL COURT
‘STATE HOuse, BOSTON 02133-1053

OOUGLAS W, PETERSEN LOIS G. PINES
HOUSE CHAIR . SENATE CHAIR
ROOM a72F ROOM S04
. Tew.(817) 7222210 TEL. (B17) 7221639

TO:

FR:

Natural Resources & Agriculture Committee Members

Douglas W. Petersen, House. Chair
Lois G. Pines, Senate Chair

Northeast Interstate Dairy Compact

May 28, 1998

Please find attached the final report on “Northeast interstate Dairy Compact.”

Comments submitted by committee members in response to my previous mema
requesting your review of thé draft report were reviewed and incorporated as
appropriate.

Thank you for your time and input. Any questions, please contact Jody Lehrer in
my office. ' .
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COMMITTEE ON NATURAL RESOURCHS AND AGRICULTURE
MASSACKUSETTS GENEFAL COURT
STATE HOUSE, BoSTON 0::133-1053

DOUGLAS W, FETERSEN LOIS G. PINES
HOUSE CHAIR X SINATE CHAIR
ROOM 473F ROCM 04
. TEL, (§17)722-2210 TQe. (617) 722-1639
May 27, 1988
REPORT BY THE

JOINT COMMITTEE ON NATURAL RESOURCES AND AGRICULTURE
ON THE OVERSIGHT HEARING ON THE '
NORTHEAST INTERSTATE DAIRY COMPACT

The Joint- Committee on Natural Resources and Agnculture held an oversight
hearing on Tuesday, February 10, 1998, on the Northeast Interstate Dairy
Compact (Compact). The purpose of the oversight hearing was o allow the
Committee 1o hear the opinions of many interestea parties, including farmers,
dairy processors, consumers, and the public with respect to the Compact, its
significance, and the real and putative impacts of the Compact on the lives of
individuals who testified.

About this Report

What is the Northeast Interstate Dairy Compact?

The Compact is a regional milk pricing system that was ratified by the
legislatures of all six New England states, and approved by the United States
Congress. The General Court of the Commonwealth unanimously passed the
Compact enabling law in 1933 (Chapter 370.of the Acts of 1993).

The avowed purpose of the Compact is to produce stability in the prices and
supply of fiuid milk that farmers in the Compact states sell, so that farmers can
mare accurately predict cash flow and expenses related to dairy farms. ltis aiso
designed to increase income to dairy farmers, in an affort to stem what is
perceived as the escalating problem of dairy famm foreclosures in the Compact
states. The Executive Office of Environmental Affai's has stated that the
Compact is also intended to ensure 3 “...fresh, whol2some supply of locally
produced mik."
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In April 1988, the U.S. Congress approved the enabling legislation for the
Compact as part of the Federal Agricultural tmprovement and Reform Act (FAIR
Act; the 1896 Farm Bill). Congress approved the Compact only for 3 limited
period of time: the Compact is set to expire in early 1999, unless it is
reauthorized prior o that time. :

The enabling legislation allows five other states, New York, New Jersey,
Pernsylvania, Delaware, and Maryland, to join the Compact, provided they are
contiguous to Compact-member states. Of these fiva states, New Jersey has
passed, and the gavernor has signed, the Compact legislation into law. Marytand
has passed the legislation and is awaiting the governar's signature. In New York,
the senate has passed the Compact legislation, and is awaiting consideration by
the General Assermbly. Delaware is preparing a bill far consideration, and
Pennsylvania is hoiding hearings on the Compact legisiation.

Twelve southern states (Alabama, Mississippi, Louisiana, Arkansas, North
Carolina, South Carolina, Georgia, Tennessee, Keniucky, Oklahoma, Virginia,
and West Virginia) are alsa seeking to form a Compact of their own, and are at
different stages in the process. The establishment o* additional compacts may
influence the decision of Congress towards renewal of the Northeast Interstate
Dairy Compact. :

The Northeast Dairy Compact is overseen by a "Cornpact Commission”
(Commission). The Commissian is made up of delejations from each member
state. Each state has from three to five delegation riembers’ appointed by the
particular state. The delegation must include a fanrer representative, a milk
pracessor, and a consumer representative. Other delegation members are left to
the discretion of the particular state, but have includad milk processors,
supermarket representatives, and government officials. Each state has only one
vote on the Commission.

The current delegation from the Commonwealth is made up of five members, all
appainted by the Governor. Membership inciudes the director of the Women,
infants, and Children office, a processor-retailer representative, two farmers, and
the Commissioner of the Massachusetts Departmer:t of Food and Agriculture.

The Compact Commission held hearings and solicitad comments from the public
in arder to set the Compact price for milk used for baverage products (often
called fluid milkk or Class | milk) distributed in the Compact states. The
Commission began holding its first round of hearings in December 1988, and
condluded the process in May 1997, with the adoption of a Final Rule, setting a
fam price for beverage milk. This first farm price for beverage milk, established

! Currenly, Massechusetts, Connecticut, Rhade Islard, and Vermont each have five delegation members
and Maine and New Hampsire cach have three,
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under the Compact, went info effect on July 1, 1897, at $1.46 per gallon. This
price was intended to apply only through December 31, 1987, but following &
public hearing, the Commission extended the price through early 1999,

Two cansumer groups are exempt from price increases for milk attribotable to
the Compact. First, the U.S. Congress required tha® the Compact reimburse the
Women's, Infants, and Children's (WIC) program for any retail price impact on
beverage milk. Second, the Compact Commission itself voted in favor of
reimbursing schools for the any price increases of milk used in school lunch
programs.

Who is Regulated By the Compact?

The Compact regulates the price of milk that dairy processors pay for beverage
milk in New England. The Compact establishes only the price at which beverage
mifk (called Ciass | milk) is sold to processors. The Sompact does not set the
price that processors must pay for milk used in cheese, ice cream, etc. in fact,
the Compact, is specifically prohibited from regulating the price that processors
pay for mitk used in these other products. Finally, tre Compact's regulatory
authority does not extend to the prices that processors charge retailers or
retailers charge consumers. These prices are left to the free market.

How Milk Prices are Set
There are three markets that influence the price that consumers pay for milk.
They are:

« the farm market - where milk is purchased by processors from farmers;
‘« the wholesale market - where processars self processed praducts, e.g.,
beverage milk, butter, ice ¢ream, or cheese, to retailers; and,
» the retail market where consumers buy the product (e.g., beverage milk)

Most price regulation occurs in the farm market, where prices are first
established by Federal Milk Marketing Orders (Marketing Ord&rs), Marketing
Orders are documents issued by the United States Jepartment of Agriculture
(USDA) that set milk prices in 32 areas of the country. Generally, only in an
area of the country where there is a high demand fer beverage milkk is there an
applicable Marketing Order. The New England Marketing Order is the one that
requlates New England’s milk market. :

Marketing Orders establish prices for milk used in various products. For
example, milk used in beverage products has one price, while mik used to make
cheese or butter has another price. Mikk is divided nto classes dependent upon
its use (e.g., milk used as a beverage is Class I: mik made irito cheese is Class
)1). For each class of milk, there is a minimum prics established by a Marketing
Order. Fluid milk - that is, milk used as a beverage (Class |) - is the only class
for which a price is set by the Compact.
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The rationale underlying Marketing Orders for fluid rrilk is to assure a minimum
price for the sale of milk to processors by farmers lo maintain an adequate
supply of milk in areas with higher demands for milk, but lower supplies. The
USDA sets prices, through Marketing Orders, each month, so the price for Class
| beverage milk (as well as for other classes of milk) generally fluctuates monthly.
For example, the New England Marketing Crder for Class | milk was $1.20 in
July 1997, versus $1.43 in February 1988,

The price set by the Market Orders represent the minimum price that a dairy
processor must pay per gailon of beverage milk bought from farmers. However,
in New England, because of the Compact, there is a further adjustment to the
price that dairy processors pay per gallon of fluid milk.

The purpose of the Compact price is to ensure that the minimum price paid by
processars for each galion of beverage milk sold in New England is $1.46. The
actual amount added to the Market Order price for New England varies,
depending upon the Market Order price.

To illustrate how this works in practice, the following example is provided. The
Market Order price was $1.20 in July 1987, versus $1.43 in February 1998, This
means that in July, the Compact added 26 cents to :he Market Order price (to
reach the §1.46 Compact price minfmum). in February, the Compact added
three cents to the Market Order price. When, and if, the Market Order price is
equal to or greater than §1.48, the Compact adds nothing to the Market Order
price.

Farmers in New England do not actually receive $1.46 per gallon of beverage
milk sold fo processors. This is bacause the $1.46 farm price established by the
Campact only signifies the minfrnum price that dairy processors must pay per
gallon of beverage milk, not the price actually paid to dairy farmers.

The price paid to farmers for mitk sold (regardless ¢f the class) is an average of
the prices set by the Marketing Orders for all four classes of milk, including Class
{ beverage milk as adjusted by the Compact. Thersfore, for the month of
February 1998, the average price (of all four ciasses of milk) was $1.30. This
was the amoumt paid to farmers in Compact member states for each galion of
milk soid,

What the Consumer Pays

Consumers in the Commonwealth (and elsewhere) da not actually buy their milk
for $1.46 per gallon, anymore than farmers in New England eam this amount per
gallon of milk sold to processars. The price of milk soid to consumers in New
England is effected by the price paid to farmers, the price processors charge to
retallers, and the price mark-up of the retailer in sales to the consumer.



41

The Massachusetis Department of Food and Agricult.ure (DFA) estimates that
the Compact price of $1.46 averaged 15 cents above the Federal order Class |
price since the inception of the Compact. Of this amaunt aftributable to the
Compact, only two-thirds (10 cents) was actually passed on to consumers.
Accerding 1o the DFA, the remaining five cents of the 15 cent Compact add-on
was simply not passed on by either processors or retailers because of
competition.

The average price paid by consurers in the Commoawealth for beverage milk
has been $2.70 per gallon. Prices vary throughout the country. Florida, for
example, has retail milk prices that average from $3.50 to $3.70 per gallon®.

Testimony at the hearing as to the amount of the rise in retail milk prices in the
Commonwealth was inconsistent: some individuals claimed that milk prices at
retail had gone up 10 cents and others claimed that increases were as high as
17.5 cents. There were some claims that retailers had raised milk prices 20
cents per gallon as a result of the Compact® Some f the testimony attributed
these increases in price solely to the Compact.

Some of those testifying at the hearing stated that in some urban areas, the price
of beverage milk seemed far higher than in ather parts of the state. Several
individuals offered testimony that milk prices in particular areas of the
Commonwealth rose from 80 cents to 80 cents within a six month period of time.
it appeared that grocery retalers had been charging different prices in different
areas of the Commonwealth, and that the major prics fluctuations from one area
to the next were more likely atiributable to the pricing decisions of the retailer
than to the mandates of the Compact. The price floor set by the Compactis
constant. it appears that retail prices of milk have been fluctuating
disproportionately to the price adjustments made by the Compact.

Dairy Farms in the Commonweaith

There are approximately 320 dairy farms in the Commonwealith, Together these
farms preserve about 133,000 acres of open fand. In the Commonwealth, dairy
farming is the third largest agricultural enterprise, af:er the produce and nursery
businesses. The average size of a dairy farm In the Commonweaith is just over
400 acres. - Dairy farms utilize the largest amount of land of all farms in the
Commonwealth,

? Cormmissi Healy, M hy D of Fooc and Agriculture; as quoted in the
Boston Globe, pp, DS, Friday October 17, 1997 '

* Boston Globe, pp.26, Business Section, reparting on the oversight hearing of the Comminee on Nanural
Resources and Agricultire's on the Nostheast Interstate Dairy Compact.

S
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The average number of milking cows {i.e., herd size] on dairy farms in the state
is 67. Many other non-Naw England states have larger farms which benefit from
economies of scale. Caiffornia, idaho, New Mexico, and Arizona are among the
fargest dairy farming states in the nation. Some of their farms have hards of
1000 or mare.

Dairy farming in the Commonweaith, as in all of New England, is burdened by
high production costs as @ result of higher than average production costs and the
inability of small farms relative to substantial econoniies of scale. As a result of
this and other factors {e.g., urbanization), dairy farms in the Commonwealth,
according to agricultural economists, have declined from 8,760 in 1950 to just
over 300 this year.

Proponents of dairy farming point out that dairy farms provide employment and
business opportunities to host communities. Farms hire labor, and purchases
supplies, machinery, and services, Also, farms lenc aesthetic qualities to life in
New England. The Compact has ensured the preservation, by dairy farms, of
one hundred and thirty three thousand acres of open space in the
Commonwealth and over one million acres throughout New England. The
preservation of open space is a value that has beer embraced by both ends of
the political spectrum. .

Some individuals testified that an additional benefit of maintaining dairy farms in
the Commonwealth is that many of the ice cream producers in the state rely on
steady supplies of locally produced milk. These businesses would, according to
some, likely leave the state if dairy farms were to go out of business, taking with
them jobs and tax support,

The Oversight Hearing

Many individuals, organizations, and government officials testified before the
Compniftee at the oversight hearing on the Northeast Interstate Dairy Compact.
In fact, over 100 individuals and organizations were invited to testifyat the
hearing, which was open to the public.

Invitees included, but were not limited to, environmental organizations, farmers,
grocer retailers, dairy processors; Compact members; school officials;-
representatives of WIC (Women, Infant, and Children); local, grassroots
organizations; represeniatives of state and local government agencies; and
members of the United States Congress.

About 50 individuals and/or organizations testified at the hearing. The great
majority of those testifying were In favor of retaining the Compact, Belowisa
synopsis of the major points expressad by oppoeneris of the Compact, and the
response of proponents to issues raised.
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1. The Compact Only Helps Large Farms

Some individuals testifying at the hearing alleged that the Compact would help
only (arge farms in the Compact states, thereby increasing the competitive
disadvantage of the small farms and accelerating their decline. Proponents of
the Compact countered by pointing out that there are few, if any, Jarge farms in
New England, in comparison to other paris of the country. The average size of
the farms In this state is slightly more than 400 acres ofland. Inalt of New
England, the average is similar. The herd size in this state averages 67 cows,
which contrasts sharply with that of other states, such as Idéno and Caiifornia,
where some farms have in excess of 1500 cows.

Therefore, even though competitive advantages accrue to larger, more efficient
farms, the relative uniformity in size of New England farms makes the differential
economic effect of the Compact minimal. Proponents point to the fact that
limited 1and availability and the high price of land in New Engiand make it uniikely
that farmers will increase their hierd size very dramatically.

2 Massachusetts Consumers are Paying Compact Prices to Support Out of
State Farmers : .
The argument has been made that since the Commonwealth is a larger

consumer of beverage milk tnan is any other New England state, and since the
Commonwealth imports 75% of its beverage milk fram New York and Vermont,
consumets in the Cammonwealth are paying to supoort farmers in these other
states.

The fact that the Commonwealth is the single largast beverage rnitk consumer in
New England is a funttion of the fact that the popufation of the state is larger
than others. The Commonwealth does have to impart milk to meet its demand
for beverage milk. Therefore, the price paid under the Compact for milk is paid

to farmers who produce the milk, even if the producing farmer is not in the
Commonwealth. However, proponents argued that the Massachusetis supply of
milk is a regional supply™of milk and to protect this rzgional supply had vajue to
Massachusetts consumers.

Propanents also alleged that a dwindling supply of ‘ocally produced milk would
eventually lead to the need to import milk from distant locales. Transportation
costs and a shorter shelf life, they alieged, would be mare costly than the
increase in milk prices resulting from the Compact.

It was estimated that the added cost of long-~distance shipping of mitk would be
anywhere from 30 cents to 40 cents per gallon®. Another estimate presented at

* Jestimony, Massachusetts Audoban Society, February 10, 1998
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the hearing was that milk 5_hi;iped from Wiscensin or Michigan would cost the
consumner in the Commonwezlth an additional 43 to 55 cents per gallor®,

3. The Farmers in the Commonwealth Are Not Really Helped by the
Caompact .

There have been concelns expressed by Compact opponents that the Compact
will do fittle fo prevent the dwindiing number of farms n the Commonweaith - that
the Compact will not provide any real benefits to farmars, certainly not enough
tangible benefits to slow the growth of farm foreclosures er to prevent fammears
from leaving the dairy business. However, numeraus farmers testified that they
were enabled by the minimal price support provided by the Compact to pay for
equipment and machinery, and to pay expenses related to farming, expenses
they would not otherwise have been able to pay, were it not for the Compact.

There was testimony that one farm saw an increase of from 54,000 to $7,000 in
income since the inception of the Compact. Another farmer informed the
Committee that he was finally able to pay some of the debts owed on farm
equipment. The owner of a faim feed and supply business reported that he was
receiving payments on old debts held by fammers. Collectively, the testimony
presented made it evident to the Commitiee that the Compact was, in fact,
providing real, calculable benefits to fatmers in the Commonwealth.

4, There is Na Limit on.the Price Increase that May be Required by the
Compact ‘

There has been concem expressed that the current price ordered by the
Commission, which is approved only through early 4399, could be raised
substantially higher than $1.46 if the Compact is renewed prior fo its expiration in
1988,

Testimony revealed that there is 2 limit on how high the Commission can set the
price. For 1998, the Compact is allowed to set a price of up to $1.93 per gallon
of beverage milk, and for 1888, the maximum price that may be required for
bevarage milk is $1.89. To date, the Compact Commission has not set the price
at the maximum amount authorized (§1.93), instead electing to set @ much lower
price ($1.46). Proponents of the Compact have further pointed out that the
Compact Commission was not considering raising tre Compact price.

5. The Compact will Encourage Excess Milic Preduetion

Some individuals testified that the increased prices that farmers have been
receiving as a result of the Compact may encourage an increase in milk
praduction. An increase in production sometimes, but not always, results in an
excess of a commodity being praoduced, For example, mik production could
increase, but may not exceed demand. However, proponents of the Campact

4 Testimony, Conservation Law Foundation, February 10, 1998
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countered that the limited expansion capacity for daivy farmers lassened the
chance that an excess of milk would be preducad.

However, if an increase in milk production were still somehow to ocour - despite
the fact that expansion of dairy farms is unitkely (due to factors such as the high
cost of land and limited land availability) - it may be that the Compact would have
to reimburse the USDA for the purchase of the excess milk praduced. This
reimbursement would be reguired under the "milk price support program,” a
program administered by the USDA but unrelated to the Compact.

Under this program, if there is an-increase in milk prduction that results in an
excess of milk, and the excess milk exceeds a hatio1al increase in milk
production, the Compact will be required to reimburse the USDA for the amount
that it would cest the USDA to purchase the excess milk produced. -

For example: if milk production in the Compact states were to increase by two
pereent (over the production rate of the previous year), and the national milk
production average were {0 increase by one percen: (over the previous year), the
Compact would have to reimburse the USDA for the value of purchasing the one
percent increase if suchy increase actually represeniad an éxcess in milk
production. This mechanism (by which the Compact would have to reimburse -
the USDA for excess milk) also mitigates against the chance that excess milk will
be produced in the first place.

In the last several months there has been an increase jn milk produgtion in the
New England area. However, this increase is not due to the Compact, according
the DFA. Rather the climate clianges caused by “El Nino” have caused
increased rainfall on the West Coast (and a resultant decrease in milk
production), and higher temperatures on the East Coast (with the effect of
increasing milk production).

Proponents of the Compact point out that the Compact Commission.has, in
realization of recent increases in production spurred by weather patterns, held a
series of public meetings to gather information on supply management options.
One of several options discussed has been the establishment of 4 cap on the
amount of milk for which the New England farmers may be reimbursed under the
Compact.

Conclusions of the Joint Committee on Natural Resources and Agriculture
In general, testimony presented at the oversight hearing did not convince the
Committee that the Commonwealth should extricats itself from membership in
the Compact.
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While the Compact has resulted in minimal price increases for Massachusetis
consumers, there are tangible berefits accruing to Massachusetts farmers. The
function of the Compact appears not unlike a minimum wage for dairy farmers.

If the Compact daes not amefiorate the current trend of fann foreclosures and
farmers leaving the dairy business, then the long term propesed benefits of the
Compact will have failed. A review of trends six months and one year from now
shouid be instructive and may include, but not be limited to, an examination of
milk supply fluctuations. '

In the absence of data confirming opponents objecticns, the Committee does not
find any compeliing evidence to lead to a recommenation for legistation to alter
the membership and/or scope of the Compact’.

[ i .
Por further formation, please eontet Jody Lehrer, Senior House Tounsel, Commities on Natural
Resolrces and Agriculure
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Chairman LEAHY. I suspect you are going to get a number of
them, Mr. Burrington, but I do appreciate in your testimony that
you mentioned strong evidence that Suiza has used its market
power to gouge consumers, and we will go into that.

Mr. Neuborne, it is good to have you here with us, sir.

STATEMENT OF BURT NEUBORNE, JOHN NORTON POMEROY
PROFESSOR OF LAW, NEW YORK UNIVERSITY SCHOOL OF
LAW, NEW YORK, NEW YORK

Mr. NEUBORNE. Thank you, Senator Leahy. I am a Professor of
Law at New York University, and thank you for the opportunity to
appear before you this morning. This is a rare occasion for me to
disagree with Senator Leahy, whom I admire very much.

Chairman LEAHY. Don’t feel badly. I have constituents who do it
all the time and they still somehow find their way to vote for me,
so I don’t mind a bit, Professor.

Mr. NEUBORNE. I appear on behalf of the International Dairy
Foods Association to express my concern over the effort to use the
Compact Clause to permit certain States to fix the price of milk at
artificially high levels in order to shield high-cost local milk pro-
ducers from competition from lower-cost producers elsewhere in the
Nation.

I want to make clear I do not oppose aid to local dairy farmers.
Powerful arguments that have been made this morning, sounding
in really three Cs, sounding in culture, the desire to protect the
culture of the family farm, which is a part of the American ide-
ology; conservation, the importance of preserving farms in the mod-
ern era; and compassion, the notion that these are people who work
very hard and should be protected, argue in favor of subsidizing
dairy farmers. But regional price-fixing compacts are the worst way
to subsidize dairy farmers, the worst way from fairness and the
worst way, I believe, from American constitutional law.

First of all, there is no getting around the fact that a regional
price-fixing compact is a regressive tax on low-income consumers.
There is no free lunch and there is no free milk, and if the price
that goes to dairy farmers is to be increased, it has to come from
either one of two places. It has to either come from recovering some
of the gouging that the processors and retailers appear to be engag-
ing in, and I would support that unreservedly, or it has to come
out of the pockets of consumers.

The way the Compact operates, it is going to come out of the
pockets of consumers. So this is, in fact, a transfer of wealth from
the poor consumers to the dairy farmers to achieve important social
goals. It is just unfair to advance those social goals by forcing low-
income consumers to bear the principal economic cost.

There is a way to do it, and the way to do it would be for re-
gional tax legislation aimed at providing subsidies to New Eng-
land’s milk farmers, which would enable them to compete, but they
would be subsidized competitors. The market price would be the
true market price and the people of the area would pass democrat-
ically on whether they wished to have tax subsidies that go to
these farmers.

But the milk Compact doesn’t allow that type of democratic judg-
ment to enter into the process. It essentially takes it out of politics
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and allows this subsidy to be imposed without the people who bear
the cost of the subsidy ever having a chance to express themselves
democratically about whether the subsidy is a good idea.

But moving to an area that I have some expertise with, and that
is the Constitution, I think in addition to being an unfair regres-
sive tax, the milk Compact places serious tension with the Con-
stitution on four levels.

First, it is unquestionably inconsistent with the ethos of the doc-
ument. As a number of you have said, the ethos of the document
is an effort to move from the kind of regional price wars that char-
acterized the Articles of Confederation to a national common mar-
ket. And that national common market is important not just for ef-
ficiency. It has allowed us to be the most efficient economic engine
the world has ever seen, but it is also important because it has
forged the national consciousness which underlies the psychological
notion that we are the citizens of a single Nation.

If we begin to divide ourselves into regional economic blocks
through the use of the Compact Clause, people begin to think of
themselves as citizens of the region, not citizens of the Nation. And
we would erode not only our economic efficiency, but the psychology
that makes us the strongest exercise in democratic governance the
world has ever seen.

I think everybody on this panel agrees, everybody who has been
to law school agrees that if a single State tried to do this, it would
be unconstitutional. It would be clearly treated as a violation of the
negative Commerce Clause. So the question is can the negative
Commerce Clause be lifted by the use of the Compact Clause.

I would argue that the Compact Clause is exactly the wrong way
to do this. First of all, it has never been done before. In the 200
years of the Nation, we have never used the Compact Clause to lift
the bar of the negative Commerce Clause, and for good reason, be-
cause it takes the issue out of politics, and this is an issue that
should be in politics.

But more importantly, it is inherently unequal. Even if Congress
had the power to use the Compact Clause to lift the negative Com-
merce Clause, that power would still have to be measured by the
other substantive provisions of the Constitution, by the Equal Pro-
tection Clause, the Privileges and Immunities Clause, and by the
Privileges or Immunity Clause. All three of those clauses insist
that Congress treat everybody equally when it raises the negative
Commerce Clause.

How can one say that you treat everybody equally by creating a
compact that gives some States the power to set milk prices and
leaves other States subject to the restrictions of the negative Com-
merce Clause? This is a regime of two separate laws governing the
economic marketplace. Entirely apart from its economic merits and
its political merits, it is a classic exercise in inequality and, in my
opinion, raises the most serious questions of constitutionality.

I would just leave you with a hypothetical. Suppose 26 States de-
cided they were going to get together and create one of these com-
pacts maybe to control energy, maybe to control some other very
important economic entity. All political controls would be stripped
away because they would have a majority in Congress. They would
then be in a position to wage economic warfare on one or other of
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the other States with no restrictions. So I am going to suggest to
you the Founders would never have thought that a Compact Clause
was a way to deal with economic regulations.

Thank you, Senator Leahy.

[The prepared statement of Mr. Neuborne follows:]

STATEMENT OF PROFESSOR BURT NEUBORNE, JOHN NORTON POMEROY PROFESSOR OF
LAW AT NEW YORK UNIVERSITY SCHOOL OF LAW, NEW YORK, NEW YORK

INTRODUCTORY STATEMENT

I am the John Norton Pomeroy Professor of Law at New York University School
of Law, where I have taught Constitutional Law for twenty-five years. For the past
thirty-five years, I have been an active constitutional lawyer, serving as National
Legal Director of the American Civil Liberties Union from 1982-1986, and as a
member of the New York City Commission on Human Rights from 1988-1992. In
addition to my teaching responsibilities, I currently serve as Legal Director of the
Brennan Center for Justice at NYU, a partnership between and among Justice Wil-
liam Brennan, Jr.’s family, many of the law clerks who served Justice Brennan dur-
ing his historic tenure on the Supreme Court, and the faculty of NYU Law School,
dedicated to honoring the Justice’s extraordinary contribution to American law.

I have written widely in the area of constitutional law and policy. A partial listing
of my publications is annexed as an appendix to this statement. In May, 2001, I
was elected to the American Academy of Arts and Sciences.

I have prepared this statement at the request of the International Dairy Foods
Association (IDFA),! an umbrella organization consisting of the Milk Industry Foun-
dation, the National Cheese Institute, and the International Ice Cream Association,
but the opinions I express are my own. I make this statement to express my opposi-
tion to efforts to secure Congressional approval of interstate compacts designed to
fix regional milk prices at artificially high levels in order to aid high-cost local pro-
ducers at the expense of the consuming public and lower cost producers elsewhere
in the nation.

I will leave to better qualified observers a discussion of the adverse economic and
social consequences of artificially increasing the regional price of milk, especially the
adverse impact on low-income parents who ultimately bear the bulk of the real costs
associated with artificially inflated milk prices. Suffice it to say that whenever the
price of a necessity 